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LIST OF CASES DISPOSED OF BY
MEMORANDUM OPINION AND
JUDGMENT ON APPEAL
(Author judge listed first.)

(1 Indicates opinion selected for posting to court Web site.)

tNo. A-14-666: Burkholder v. Burkholder. Affirmed as modi-
fied. Bishop, Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-14-750: State v. Meints. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

No. A-15-201: State v. Robertson. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

TNo. A-15-230: State v. Moss. Affirmed. Pirtle, Inbody, and
Riedmann, Judges.

TNo. A-15-277: Jeffrey Lake Dev. v. Central Neb. Pub. Power.
Affirmed. Riedmann, Judge, and Moore, Chief Judge, and Inbody,
Judge.

TNo. A-15-299: Saigen T. v. Mosaic. Affirmed. Moore, Chief
Judge, and Inbody and Bishop, Judges.

Nos. A-15-317, A-15-323: State v. Washington. Affirmed in part,
and in part reversed and vacated and remanded with directions.
Inbody, Judge, and Moore, Chief Judge, and Riedmann, Judge.

TNo. A-15-322: Douglas County v. Archie. Reversed and
remanded with directions. Irwin, Judge, and Moore, Chief Judge, and
Bishop, Judge. Bishop, Judge, dissenting.

TNo. A-15-335: Sharp v. Nared. Affirmed. Pirtle, Inbody, and
Bishop, Judges.

No. A-15-337: State v. Smith. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-394: Stonerook v. Green. Affirmed. Moore, Chief
Judge, and Inbody and Riedmann, Judges.

No. A-15-399: Wilson-Demel v. Demel. Affirmed. Inbody, Judge,
and Moore, Chief Judge, and Riedmann, Judge.

No. A-15-402: State v. Watson. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

No. A-15-408: Heinen v. Snethen. Affirmed. Per Curiam.

tNo. A-15-426: Spady v. Spady. Affirmed as modified. Riedmann
and Inbody, Judges. Pirtle, Judge, participating on briefs.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-15-429: Deinert v. John. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

TNo. A-15-447: Nautilus Ins. Co. v. Cheran Investments.
Affirmed. Moore, Chief Judge, and Irwin and Bishop, Judges.

No. A-15-455: Birdwell v. Birdwell. Affirmed. Moore, Chief
Judge, and Pirtle and Bishop, Judges.

No. A-15-459: Miller v. Farmers & Merchants Bank. Affirmed.
Riedmann, Judge, and Moore, Chief Judge, and Inbody, Judge.

TNo. A-15-483: State v. Yanga. Affirmed. Pirtle and Riedmann,
Judges. Bishop, Judge, participating on briefs.

TNo. A-15-488: State v. Wright. Affirmed. Bishop, Pirtle, and
Riedmann, Judges.

TNo. A-15-492: State v. Gifford. Affirmed. Riedmann, Inbody,
and Pirtle, Judges.

No. A-15-518: In re Estate of Barger. Affirmed. Inbody, Judge,
and Moore, Chief Judge, and Riedmann, Judge.

No. A-15-526: State v. Rodriguez. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

No. A-15-533: Richter v. Richter. Affirmed as modified. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

TNo. A-15-536: State v. Harden. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

No. A-15-538: Mattson v. Mattson. Affirmed in part, modified
in part, and in part reversed and remanded with directions for further
proceedings. Inbody, Judge, and Moore, Chief Judge, and Riedmann,
Judge.

TNo. A-15-548: State v. Hall. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-15-559: Koch v. Lower Loup NRD. Reversed and
remanded for further proceedings. Bishop, Judge, and Moore, Chief
Judge, and Riedmann, Judge.

TNo. A-15-560: Fellers v. Fellers. Affirmed. Riedmann, Judge,
and Moore, Chief Judge, and Bishop, Judge.

tNo. A-15-572: State v. Burhan. Affirmed. Bishop, Inbody, and
Riedmann, Judges.

No. A-15-580: Meneely v. Meneely. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Irwin, Judge.

TNo. A-15-593: State on behalf of Eleanor S. v. Dustin S.
Affirmed. Bishop, Judge, and Moore, Chief Judge, and Pirtle, Judge.

tNo. A-15-608: VanLaningham v. Harmon. Reversed and
remanded with directions. Moore, Chief Judge, and Inbody and
Bishop, Judges. Bishop, Judge, dissenting.
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CASES DISPOSED OF BY MEMORANDUM OPINION

tNo. A-15-610: Putnam v. Scherbring. Affirmed in part, and
in part reversed and remanded for a new trial. Bishop, Inbody, and
Riedmann, Judges. Riedmann, Judge, dissenting.

tNo. A-15-626: Clason v. Clason. Affirmed in part, and in part
reversed and remanded with directions. Riedmann, Judge, and Moore,
Chief Judge, and Bishop, Judge.

tNo. A-15-633: State v. McKnight. Affirmed. Moore, Chief
Judge, and Inbody and Riedmann, Judges.

tNo. A-15-646: Heimes v. Cedar County. Supplemental opin-
ion: Former opinion modified. Motion for rehearing overruled. Per
Curiam.

TNo. A-15-650: Heimes v. Arens. Supplemental opinion: Former
opinion modified. Motion for rehearing overruled. Per Curiam.

TNo. A-15-651: Ulferts v. Prokop. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-15-659: Almond v. Reeves. Affirmed. Bishop, Inbody, and
Riedmann, Judges.

TNo. A-15-666: State v. Goodwin. Affirmed. Pirtle, Riedmann,
and Bishop, Judges.

No. A-15-673: State v. Potter. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-15-687: In re Trust of Failla. Affirmed in part, and in part
reversed and remanded with directions. Bishop, Judge, and Moore,
Chief Judge, and Inbody, Judge.

TNo. A-15-688: In re Estate of Failla. Affirmed in part, and
in part reversed and remanded with directions. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

Nos. A-15-692, A-15-730: In re Estate of Warner. Affirmed.
Moore, Chief Judge, and Inbody and Bishop, Judges.

TNo. A-15-698: State on behalf of Gaige R. v. James M.
Reversed and remanded with directions. Inbody, Judge, and Moore,
Chief Judge, and Riedmann, Judge.

TNo. A-15-724: State v. Dak. Affirmed. Moore, Chief Judge, and
Inbody and Pirtle, Judges.

No. A-15-748: State on behalf of Sarah W. v. Rozell W. Affirmed.
Inbody, Riedmann, and Bishop, Judges.

No. A-15-750: In re Guardianship of Juan U. Reversed and
remanded for further proceedings. Pirtle, Irwin, and Bishop, Judges.

No. A-15-751: In re Interest of La Niadra H. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

No. A-15-752: In re Trust of Michalak. Affirmed. McCormack,
Retired Justice, and Inbody and Pirtle, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNo. A-15-754: State v. Schmidt. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Bishop, Judge.

No. A-15-755: Steiner v. Steiner. Affirmed. Irwin, Pirtle, and
Bishop, Judges.

tNo. A-15-761: Burton v. Schlegel. Affirmed. Bishop, Inbody,
and Pirtle, Judges.

No. A-15-765: Burgess v. Simmons. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

TNo. A-15-775: Ponec v. Guy Strevey & Assocs. Affirmed.
Moore, Chief Judge, and Inbody and Pirtle, Judges.

TNo. A-15-785: Moon Lake Ranch v. Gambill. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

TNo. A-15-789: State v. Burton. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

No. A-15-792: State v. Obley. Affirmed. Riedmann and Bishop,
Judges, and McCormack, Retired Justice.

No. A-15-799: Puls v. Knoblauch. Affirmed in part as modified,
and in part reversed and remanded with directions. Inbody, Judge,
and Moore, Chief Judge, and Riedmann, Judge.

No. A-15-819: State v. Cervantes. Affirmed. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

No. A-15-821: State v. Robinson. Affirmed. Riedmann, Judge,
and Moore, Chief Judge, and Inbody, Judge.

No. A-15-825: In re Trust of Giventer. Affirmed. Inbody,
Riedmann, and Bishop, Judges.

TNo. A-15-828: State v. Grant. Affirmed. Bishop, Pirtle, and
Riedmann, Judges.

tNo. A-15-832: Boppre v. Frakes. Order vacated in part, and
appeal dismissed. Bishop and Riedmann, Judges, and McCormack,
Retired Justice.

TNo. A-15-834: State v. Eagle Elk. Affirmed. McCormack,
Retired Justice, and Moore, Chief Judge, and Pirtle, Judge.

No. A-15-835: State v. Graves. Affirmed. Inbody, Pirtle, and
Bishop, Judges.

TNo. A-15-844: Majid v. US Foods. Affirmed. Pirtle and Bishop,
Judges. Moore, Chief Judge, participating on briefs.

TNo. A-15-848: Mogensen v. Mogensen. Affirmed. Pirtle, Judge,
and Moore, Chief Judge, and Inbody, Judge.

No. A-15-852: State v. Brunswick. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

No. A-15-853: Ranslem v. Ranslem. Affirmed. Riedmann and
Bishop, Judges, and McCormack, Retired Justice.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNo. A-15-854: Estevez v. Arana. Appeal dismissed. Moore,
Chief Judge, and Irwin and Pirtle, Judges.

TNo. A-15-858: State v. Warner. Affirmed. Bishop, Inbody, and
Riedmann, Judges.

No. A-15-859: State v. Ferraguti. Affirmed. Riedmann, Inbody,
and Bishop, Judges.

TNo. A-15-861: Yost v. Village of North Loup. Affirmed. Moore,
Chief Judge, and Riedmann and Bishop, Judges.

TNo. A-15-862: Smith v. Sarpy County. Affirmed. McCormack,
Retired Justice, and Inbody and Pirtle, Judges.

No. A-15-866: State v. Jennings. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Irwin, Judge.

TNo. A-15-869: State v. Pineda. Affirmed. Pirtle, Irwin, and
Bishop, Judges.

No. A-15-885: In re Interest of Teegan C. & Skylar C. Affirmed.
Irwin, Pirtle, and Bishop, Judges.

TNo. A-15-886: In re Interest of Donamick B. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

TNo. A-15-890: Hanson v. McCawley. Affirmed. Riedmann,
Inbody, and Bishop, Judges.

TNo. A-15-891: State v. Thunder. Affirmed. Per Curiam.

Nos. A-15-900, A-16-003: Cattle Nat. Bank & Trust Co. v.
Anthony. Affirmed. Moore, Chief Judge, and Inbody and Pirtle,
Judges.

No. A-15-901: Vaughn v. MAACO. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-15-908: In re Interest of Charity N. et al. Affirmed.
Pirtle, Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-15-916: In re Interest of Moctavin D. et al. Affirmed.
Inbody, Pirtle, and Riedmann, Judges.

No. A-15-917: State v. Merrill. Affirmed. Riedmann and Bishop,
Judges, and McCormack, Retired Justice.

TNo. A-15-919: State v. Sazama. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

TNo. A-15-923: State v. Purdy. Affirmed. Arterburn, Judge, and
Moore, Chief Judge, and Bishop, Judge.

TNo. A-15-935: State v. Kirchhoff. Affirmed. Bishop, Inbody, and
Pirtle, Judges.

No. A-15-943: State v. Castillo. Affirmed. Riedmann, Inbody, and
Bishop, Judges.

No. A-15-944: In re Interest of Harold H. Affirmed. Irwin,
Pirtle, and Bishop, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-15-945: In re Estate of Warner. Affirmed. Moore, Chief
Judge, and Inbody and Bishop, Judges.

No. A-15-947: State v. Romero. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

No. A-15-948: State v. Deluna. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

No. A-15-949: Ewert v. Arabi. Affirmed. Inbody, Riedmann, and
Bishop, Judges.

TNo. A-15-959: State v. Koch. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-15-961: Kelly H. v. Luke M. Affirmed in part, and in part
reversed and remanded with directions. Bishop, Judge, and Moore,
Chief Judge, and Pirtle, Judge.

TNo. A-15-962: Kelly H. on behalf of Dominique M. v. Luke M.
Affirmed in part, and in part reversed and remanded with directions.
Bishop, Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-963: Kelly H. v. Ashley H. Affirmed in part, and in
part reversed and remanded with directions. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-964: Kelly H. on behalf of Dominique M. v. Ashley
H. Affirmed in part, and in part reversed and remanded with direc-
tions. Bishop, Judge, and Moore, Chief Judge, and Pirtle, Judge.

tNo. A-15-970: State v. Lightspirit. Affirmed. McCormack,
Retired Justice, and Inbody and Pirtle, Judges.

No. A-15-973: Skalsky v. Skalsky. Affirmed as modified. Moore,
Chief Judge, and Irwin and Pirtle, Judges.

TNo. A-15-980: VanEiser, LLC v. Nebraska Bank of Commerce.
Affirmed. Moore, Chief Judge, and Inbody and Riedmann, Judges.

TNo. A-15-981: State v. Holstad. Affirmed. Riedmann, Pirtle, and
Bishop, Judges.

TNo. A-15-982: Tucker-Thomas v. Thomas. Affirmed. Arterburn,
Riedmann, and Bishop, Judges.

TNo. A-15-985: State v. Ostrum. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

TNo. A-15-988: WBE Company v. State. Affirmed. McCormack,
Retired Justice, and Riedmann and Bishop, Judges.

TNo. A-15-994: State v. Johnson. Affirmed. Bishop and Riedmann,
Judges, and McCormack, Retired Justice.

TNo. A-15-998: S & R American Farms v. Russell Farm &
Ranch. Affirmed. Riedmann, Judge, and Moore, Chief Judge, and
Bishop, Judge.
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CASES DISPOSED OF BY MEMORANDUM OPINION

TNo. A-15-1003: State v. Crowl. Affirmed. Moore, Chief Judge,
and Inbody and Pirtle, Judges.

tNo. A-15-1007: Bouzis v. Bouzis. Affirmed in part, and in part
reversed and remanded for further proceedings. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

No. A-15-1010: State v. Sturgeon. Affirmed. Pirtle, Inbody, and
Riedmann, Judges.

TNo. A-15-1021: State v. Lovell. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

tNo. A-15-1023: Goracke v. BNSF Railway Co. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Inbody, Judge.

TNo. A-15-1024: Perea v. Gomez. Affirmed. McCormack, Retired
Justice, and Riedmann and Bishop, Judges.

No. A-15-1027: State v. Perez. Affirmed. Pirtle, Riedmann, and
Bishop, Judges.

tNo. A-15-1034: CACH, LLC v. deNourie. Affirmed. Inbody,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-1037: Jacob v. Cotton. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-1039: State v. Cook. Affirmed. Riedmann, Inbody, and
Arterburn, Judges.

Nos. A-15-1042, A-15-1043: In re Interest of Hunter P. et al.
Affirmed. Inbody, Judge, and Moore, Chief Judge, and Riedmann,
Judge.

TNo. A-15-1046: Ali v. JBS Distribution. Affirmed. Irwin, Judge,
and Moore, Chief Judge, and Bishop, Judge.

TNo. A-15-1048: In re Interest of Ravin L. Affirmed. Irwin,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-1049: In re Interest of Mitoria R. & Cortez T.
Affirmed. Bishop, Pirtle, and Riedmann, Judges.

No. A-15-1058: State v. Merrill. Affirmed. Riedmann and Bishop,
Judges, and McCormack, Retired Justice.

TNo. A-15-1067: SFI LTD. Partnership 53 v. Ray Anderson,
Inc. Affirmed. McCormack, Retired Justice, and Riedmann and
Bishop, Judges.

TNo. A-15-1071: State v. Johnson. Appeal dismissed. Moore,
Chief Judge, and Pirtle and Bishop, Judges.

No. A-15-1081: In re Interest of Kelsey A. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

No. A-15-1082: In re Interest of Kailee A. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.
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CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-15-1083: In re Interest of Klayton C. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

tNo. A-15-1086: State v. Magallanes. Affirmed. Moore, Chief
Judge, and Inbody and Pirtle, Judges.

TNo. A-15-1095: State v. Frausto. Affirmed. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

TNo. A-15-1099: Gurzick v. Gurzick. Affirmed. Inbody,
Riedmann, and Bishop, Judges.

TNo. A-15-1102: Erickson v. Hill. Reversed and remanded for
further proceedings. McCormack, Retired Justice, and Riedmann and
Bishop, Judges.

TNo. A-15-1104: State v. Petrick. Affirmed. Riedmann, Inbody,
and Bishop, Judges.

No. A-15-1106: Commercial State Bank v. Dawn Equip. Co.
Affirmed. Riedmann and Bishop, Judges. Pirtle, Judge, participating
on briefs.

TNo. A-15-1109: State v. Owens. Affirmed as modified. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

No. A-15-1110: In re Interest of Aaliyah H. & Baylei H.
Affirmed. Moore, Chief Judge, and Irwin and Pirtle, Judges.

TNo. A-15-1112: Parking Mgmt. & Consultants v. City of
Omaha. Affirmed in part, and in part reversed and vacated. Bishop,
Riedmann, and Arterburn, Judges.

TNo. A-15-1113: State v. Pigee. Affirmed. Bishop, Riedmann, and
Arterburn, Judges.

TNo. A-15-1118: Mitchell v. Mansfield. Affirmed. Moore, Chief
Judge, and Riedmann and Bishop, Judges.

tNo. A-15-1126: Payne v. Hopkins. Affirmed. Moore, Chief
Judge, and Pirtle and Bishop, Judges.

TNo. A-15-1135: Boppre v. Overman. Affirmed in part, and
in part reversed and remanded with directions. Bishop, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

No. A-15-1136: In re Interest of Tresdon N. Affirmed. Riedmann,
Pirtle, and Bishop, Judges.

TNo. A-15-1138: Jurgens v. JBS Swift & Co. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Irwin, Judge.

TNo. A-15-1141: Werner Ranch v. Teahon. Affirmed. Moore,
Chief Judge, and Riedmann and Bishop, Judges.

tNo. A-15-1143: Hovey v. Hovey. Affirmed in part, affirmed in
part as modified, and in part reversed. Bishop, Pirtle, and Arterburn,
Judges.
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No. A-15-1146: In re Interest of Hondarra C. et al. Affirmed.
Riedmann, Inbody, and Bishop, Judges.

TNo. A-15-1153: Opheim v. Opheim. Affirmed. McCormack,
Retired Justice, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-1154: State v. Chavez. Affirmed. Moore, Chief Judge,
and Pirtle, Judge, and McCormack, Retired Justice.

TNo. A-15-1158: In re Interest of Alyssa D. et al. Affirmed.
Bishop, Inbody, and Riedmann, Judges.

No. A-15-1163: State v. Knight. Affirmed as modified. Pirtle,
Inbody, and Bishop, Judges.

TNo. A-15-1165: State v. Dubas. Affirmed. Inbody and Pirtle,
Judges, and McCormack, Retired Justice.

TNos. A-15-1170 through A-15-1172: In re Interest of Cristalyla
C. et al. Affirmed. Irwin, Judge, and Moore, Chief Judge, and Pirtle,
Judge.

No. A-15-1175: In re Interest of Tobias D. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-15-1176: In re Interest of Jo’el D. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

tNos. A-15-1180, A-15-1221: State v. Engstrom. Affirmed.
Bishop and Riedmann, Judges, and McCormack, Retired Justice.

No. A-15-1182: State v. Fuehrer. Affirmed as modified. Pirtle,
Judge (1-judge).

No. A-15-1185: State v. Yanga. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-15-1186: State v. Cannon. Affirmed. Inbody, Riedmann,
and Bishop, Judges.

tNo. A-15-1193: State v. Bryner. Affirmed. Moore, Chief Judge,
and Pirtle, Judge, and McCormack, Retired Justice.

No. A-15-1200: In re Interest of Willie G. et al. Affirmed.
Riedmann, Inbody, and Bishop, Judges.

No. A-15-1204: In re Interest of Grace H. Reversed and remanded
with directions. Bishop, Inbody, and Pirtle, Judges.

No. A-15-1208: O’Neill v. O’Neill. Affirmed in part, and in part
reversed and remanded with instructions. Per Curiam.

No. A-15-1210: State v. Garrett. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

Nos. A-15-1211, A-15-1214: State v. Robey. Affirmed. Inbody,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

No. A-15-1225: State v. Liner: Affirmed. Inbody, Bishop, and
Riedmann, Judges.
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TNo. A-15-1229: In re Interest of Sicily M. et al. Affirmed.
Pirtle, Inbody, and Bishop, Judges.

TNo. A-15-1232: Heavican v. Benes. Affirmed and remanded with
directions. Bishop, Inbody, and Riedmann, Judges.

No. A-15-1233: State v. Edwards. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-15-1234: Smith v. Smith. Affirmed and remanded with
directions. Bishop, Judge, and Moore, Chief Judge, and Riedmann,
Judge.

No. A-15-1236: In re Interest of Hannah R. Affirmed. Riedmann,
Inbody, and Bishop, Judges.

TNo. A-15-1239: Carlini v. Gray Television Group. Affirmed.
Riedmann, Inbody, and Bishop, Judges.

No. A-15-1242: In re Interest of Landyn M. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

No. A-15-1243: In re Interest of Kaidyn M. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

TNo. A-16-006: In re Interest of Mariah T. et al. Affirmed.
Pirtle, Judge, and Moore, Chief Judge, and Irwin, Judge.

No. A-16-012: In re Conservatorship & Guardianship of
Lindhurst. Affirmed as modified, and cause remanded with direc-
tions. Inbody, Riedmann, and Bishop, Judges.

No. A-16-025: State v. Perry. Reversed and remanded with direc-
tions. Inbody, Judge (1-judge).

No. A-16-026: State v. Cotton. Reversed and remanded with
directions. Inbody, Judge (1-judge).

TNo. A-16-027: State v. Foster. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-16-030: In re Interest of Julia D. Affirmed. Pirtle, Judge,
and Moore, Chief Judge, and Irwin, Judge.

No. A-16-032: In re Interest of Braiden S. Affirmed. Riedmann,
Inbody, and Bishop, Judges.

tNo. A-16-033: Kountze v. Domina Law Group. Affirmed.
Riedmann, Inbody, and Arterburn, Judges.

tNo. A-16-038: Wheeler v. County of Sarpy. Affirmed.
Riedmann, Pirtle, and Bishop, Judges.

No. A-16-039: In re Interest of Antonio J. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Irwin, Judge.

No. A-16-044: State v. Smith. Affirmed. Pirtle, Judge, and Moore,
Chief Judge, and Irwin, Judge.

TNo. A-16-045: Tompkin v. RTG Medical. Affirmed. Moore,
Chief Judge, and Pirtle and Riedmann, Judges.
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No. A-16-048: Frank v. Frank. Reversed and remanded with
directions. Moore, Chief Judge, and Irwin and Pirtle, Judges.

No. A-16-050: Rosberg v. Rosberg. Appeal dismissed. Pirtle and
Inbody, Judges, and McCormack, Retired Justice.

No. A-16-053: Garcia v. Garcia. Affirmed. Riedmann, Inbody,
and Bishop, Judges.

#No. A-16-060: State v. Hubbard. Affirmed. Pirtle, Inbody, and
Bishop, Judges.

No. A-16-061: In re Interest of Jacinda B. & Drake B. Reversed
and remanded for further proceedings. Bishop, Inbody, and Riedmann,
Judges.

TNo. A-16-067: Schroeder v. Schroeder. Affirmed. Bishop, Pirtle,
and Arterburn, Judges.

No. A-16-070: Jacob v. Department of Corr. Servs. Affirmed.
Moore, Chief Judge, and Inbody and Pirtle, Judges.

No. A-16-073: In re Interest of Alexander Z. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

No. A-16-080: Campbell v. Gage. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-16-085: Norton v. City of Hickman. Reversed and
remanded for further proceedings. Inbody, Judge, and Moore, Chief
Judge, and Riedmann, Judge.

No. A-16-095: Kroese v. Sanders. Affirmed as modified. Pirtle
and Inbody, Judges, and McCormack, Retired Justice.

No. A-16-100: State v. Taylor. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

No. A-16-101: State v. Scott. Affirmed. Inbody, Riedmann, and
Bishop, Judges.

TNo. A-16-121: Bilderback-Vess v. Vess. Affirmed. Bishop, Pirtle,
and Arterburn, Judges.

No. A-16-123: In re Interest of Taleya G. Reversed and remanded
with directions. Inbody and Pirtle, Judges, and McCormack, Retired
Justice.

tNo. A-16-126: Latenser v. Omaha Zoning Board of Appeals.
Affirmed. Riedmann, Inbody, and Arterburn, Judges.

TNo. A-16-129: Edmunds v. Stevens. Affirmed. Riedmann, Judge,
and Moore, Chief Judge, and Inbody, Judge.

No. A-16-132: State v. Scaife. Affirmed. Inbody, Pirtle, and
Bishop, Judges.

tNo. A-16-134: State v. McClease. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.
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No. A-16-135: Haffke v. Hill Custom Homes. Affirmed. Pirtle,
Bishop, and Arterburn, Judges.

TNo. A-16-147: State v. Pauly. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

No. A-16-152: Sabin v. Village of Trenton. Affirmed. Inbody,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

No. A-16-158: Hlavac v. Butler Cty. Health Ctr. Affirmed.
McCormack, Retired Justice, and Inbody and Pirtle, Judges.

tNo. A-16-160: Frink v. Lincoln Electric System. Affirmed.
Inbody and Pirtle, Judges, and McCormack, Retired Justice.

No. A-16-172: Robert W. on behalf of Addison W. v. Ella G.
Reversed and vacated. Inbody, Riedmann, and Bishop, Judges.

TNo. A-16-173: State v. Carey. Affirmed. Bishop, Inbody, and
Pirtle, Judges.

TNo. A-16-176: State v. Campbell. Affirmed. Pirtle and Inbody,
Judges, and McCormack, Retired Justice.

tNos. A-16-177 through A-16-181: In re Interest of Jaina W.
et al. Affirmed. Pirtle, Judge, and Moore, Chief Judge, and Irwin,
Judge.

No. A-16-183: State v. Ritchey. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-16-184: Corretjer v. Principal Life Ins. Co. Affirmed.
Moore, Chief Judge, and Pirtle and Bishop, Judges.

No. A-16-187: In re Interest of Jaymon M. Affirmed. Bishop,
Inbody, and Riedmann, Judges.

TNo. A-16-189: In re Interest of Angeleah M. & Ava M.
Affirmed. Bishop, Inbody, and Riedmann, Judges.

No. A-16-191: State v. Reed. Affirmed. Pirtle, Inbody, and Bishop,
Judges.

No. A-16-200: In re Interest of Samantha S. Affirmed. Riedmann,
Inbody, and Bishop, Judges.

TNo. A-16-208: Andrew v. Village of Nemaha. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

No. A-16-211: Central Platte NRD v. Smith. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-16-214: State v. Hollingsworth. Affirmed. Bishop, Inbody,
and Riedmann, Judges.

No. A-16-215: In re Guardianship of Jerry B. Affirmed. Moore,
Chief Judge, and Inbody and Bishop, Judges.

TNo. A-16-224: State v. Garibo. Affirmed. McCormack, Retired
Justice, and Inbody and Pirtle, Judges.
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No. A-16-235: State v. Turco. Affirmed. Moore, Chief Judge, and
Inbody and Riedmann, Judges.

No. A-16-238: In re Interest of Jacina M. Affirmed. Moore,
Chief Judge, and Riedmann and Bishop, Judges.

TNo. A-16-243: In re Interest of Jameson S. et al. Affirmed.
Pirtle, Judge, and Moore, Chief Judge, and Riedmann, Judge.

No. A-16-247: Schmidbauer v. Ray. Affirmed. Moore, Chief
Judge, and Pirtle and Bishop, Judges.

TNo. A-16-248: Lewis v. Lewis. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

TNo. A-16-249: Aschoff v. State. Affirmed. Moore, Chief Judge,
and Inbody, Judge. Bishop, Judge, participating on briefs.

TNo. A-16-250: Arndt v. Arndt. Affirmed. Moore, Chief Judge,
and Pirtle and Bishop, Judges.

TNo. A-16-251: State v. Wabashaw. Affirmed. Bishop, Inbody,
and Arterburn, Judges.

TNo. A-16-254: In re Interest of Isaiah S. & Noah F. Affirmed.
Bishop, Inbody, and Riedmann, Judges.

TNo. A-16-255: State v. Rivera. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Bishop, Judge. Bishop, Judge, dissenting.

TNo. A-16-256: Lowitz v. Colson. Affirmed. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

No. A-16-257: State v. Otte. Affirmed. Inbody and Pirtle, Judges,
and McCormack, Retired Justice.

tNo. A-16-272: Domina Law Group v. Kountze. Affirmed.
Riedmann, Inbody, and Arterburn, Judges.

No. A-16-275: In re Interest of Aaliyah G. et al. Affirmed. Irwin,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

No. A-16-277: Boehm v. D3SIGNCUBE, LLC. Vacated and dis-
missed. Pirtle, Judge, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-281: Armitage v. Armitage. Affirmed. Bishop, Inbody,
and Riedmann, Judges.

TNo. A-16-282: Ehrke v. Mamot. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

tNo. A-16-287: Gray v. Nebraska Dept. of Corr. Servs. Affirmed.
Arterburn, Pirtle, and Bishop, Judges.

No. A-16-289: State v. Milton. Affirmed. Riedmann and Bishop,
Judges, and McCormack, Retired Justice.

TNo. A-16-291: State v. Chambers. Affirmed. Pirtle and Inbody,
Judges, and McCormack, Retired Justice.

No. A-16-293: State v. Hostetter. Affirmed. Inbody and Pirtle,
Judges, and McCormack, Retired Justice.
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No. A-16-298: In re Interest of Markel B. Affirmed. Inbody,
Riedmann, and Bishop, Judges.

No. A-16-299: Mumin v. Moss. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

tNo. A-16-300: State v. Copple. Affirmed. Pirtle and Inbody,
Judges, and McCormack, Retired Justice.

No. A-16-301: State v. Ugarte. Affirmed. Moore, Chief Judge,
and Pirtle and Riedmann, Judges.

No. A-16-303: Stelmaszek v. Omaha World Herald Co.
Affirmed. Inbody, Riedmann, and Arterburn, Judges.

TNo. A-16-305: State v. Weathers. Affirmed. Riedmann, Judge,
and Moore, Chief Judge, and Bishop, Judge.

No. A-16-310: In re Interest of Sophia B. et al. Affirmed. Moore,
Chief Judge, and Inbody and Pirtle, Judges.

No. A-16-316: State v. Nielson. Affirmed. Inbody, Pirtle, and
Bishop, Judges.

TNo. A-16-320: In re Interest of William M. Affirmed. Pirtle and
Inbody, Judges, and McCormack, Retired Justice.

No. A-16-322: In re Interest of Brianna L. Reversed, order
vacated, and cause remanded for further proceedings. Inbody,
Riedmann, and Bishop, Judges.

tNo. A-16-324: Bermudez v. Salazar. Affirmed. Inbody,
Riedmann, and Arterburn, Judges.

TNo. A-16-327: Mumin v. Frakes. First appeal (filed March 28,
2016) held under submission. Order entered April 5, 2016, deny-
ing IFP on appeal (second appeal) affirmed. Bishop, Riedmann, and
Arterburn, Judges.

No. A-16-330: Andrade v. Andrade. Affirmed. Inbody, Judge,
and Moore, Chief Judge, and McCormack, Retired Justice.

TNo. A-16-334: State on behalf of Jayden G. v. Justin B.
Affirmed. Inbody and Pirtle, Judges, and McCormack, Retired Justice.

No. A-16-350: McAllister v. Lancaster Cty. Bd. of Equal.
Affirmed. Pirtle, Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-16-351: In re Interest of Becka P. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-16-352: In re Interest of Thomas P. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-16-353: In re Interest of Robert P. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-354: State v. Parnell. Affirmed. McCormack, Retired
Justice, and Inbody and Pirtle, Judges.
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TNo. A-16-364: State v. Nunez. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-16-371: In re Interest of Sandra I. Affirmed. Pirtle and
Inbody, Judges, and McCormack, Retired Justice.

tNo. A-16-375: State v. Jeffres. Affirmed. Bishop, Inbody, and
Riedmann, Judges.

Nos. A-16-387, A-16-388: State v. Hawks. Affirmed. Inbody and
Pirtle, Judges, and McCormack, Retired Justice.

TNo. A-16-393: Scott v. Drivers Mgmt. Affirmed. Bishop, Judge,
and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-16-397: Robertson v. U Save Foods. Affirmed. Bishop
and Pirtle, Judges. Riedmann, Judge, participating on briefs.

tNo. A-16-398: Mace v. Mace. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

No. A-16-399: In re Interest of Orion M. Affirmed. Moore, Chief
Judge, and Inbody and Pirtle, Judges.

TNo. A-16-400: In re Interest of Darrion T. Affirmed in part, and
in part reversed and remanded with directions. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

No. A-16-401: Midland Properties v. Yah. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and Bishop, Judge.

tNo. A-16-404: Bernadt v. Bernadt. Affirmed. McCormack,
Retired Justice, and Inbody and Pirtle, Judges.

No. A-16-412: State v. Holloway. Affirmed. Inbody, Pirtle, and
Bishop, Judges.

TNo. A-16-414: In re Interest of Akira W. et al. Affirmed.
Bishop, Judge, and Moore, Chief Judge, and Riedmann, Judge.

tNo. A-16-422: State v. Bazaldua. Affirmed. Bishop and Inbody,
Judges, and McCormack, Retired Justice.

No. A-16-428: In re Interest of Damerio C. et al. Affirmed.
Moore, Chief Judge, and Inbody and Pirtle, Judges.

TNo. A-16-430: Zellner v. Latham. Affirmed as modified. Moore,
Chief Judge, and Inbody and Pirtle, Judges.

No. A-16-433: State v. Cervantes. Affirmed. McCormack, Retired
Justice, and Moore, Chief Judge, and Pirtle, Judge.

No. A-16-440: State v. Markham. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-16-442: Vesper v. Francis. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-16-451: Wisner v. Vandelay Investments. Reversed and
remanded for further proceedings. Inbody, Judge, and Moore, Chief
Judge, and Riedmann, Judge.
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TNo. A-16-453: Araujo v. Araujo. Affirmed as modified. Bishop,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-16-458: State v. Mead. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

TNo. A-16-459: Panhandle Collections v. Jacobson. Affirmed.
Moore, Chief Judge, and Inbody and Riedmann, Judges.

TNo. A-16-460: Computer Support Servs. v. Vaccination Servs.
Affirmed. Arterburn, Inbody, and Riedmann, Judges.

No. A-16-466: In re Interest of Simon T. Affirmed. Pirtle and
Inbody, Judges, and McCormack, Retired Justice.

TNo. A-16-468: State v. Rosas. Affirmed. Moore, Chief Judge,
and Pirtle and Bishop, Judges.

TNo. A-16-475: State v. Schmidt. Affirmed. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

No. A-16-476: State v. Stevenson. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

tNo. A-16-477: Kiser v. Grinnell. Affirmed. Moore, Chief Judge,
and Inbody and Pirtle, Judges.

TNo. A-16-485: In re Interest of D.R. & M.R. Reversed and
remanded with directions. Moore, Chief Judge, and Riedmann and
Bishop, Judges.

No. A-16-490: State v. Ebberson. Affirmed. Riedmann, Judge,
and Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-495: In re Interest of Jaxyn S. Affirmed. McCormack,
Retired Justice, and Inbody and Pirtle, Judges.

No. A-16-497: State v. Camacho. Affirmed. Pirtle and Inbody,
Judges, and McCormack, Retired Justice.

tNo. A-16-505: State v. Heldt. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

TNo. A-16-507: In re Interest of Gabriella N. et al. Affirmed.
Pirtle, Bishop, and Arterburn, Judges.

No. A-16-517: State v. Pope. Affirmed. Inbody, Riedmann, and
Bishop, Judges.

No. A-16-518: Sims v. Sims. Affirmed. Arterburn, Inbody, and
Riedmann, Judges.

TNo. A-16-521: State v. Loyd. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

TNo. A-16-527: State v. Derreza. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

No. A-16-528: State v. Herrin. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.
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TNo. A-16-529: Allen v. Boone Brothers Roofing. Affirmed.
Riedmann and Bishop, Judges, and McCormack, Retired Justice.

No. A-16-531: In re Interest of Yue-Bo W. & Xin-Bo W.
Affirmed. Inbody, Riedmann, and Arterburn, Judges.

TNo. A-16-540: In re Interest of Paul J. et al. Affirmed.
McCormack, Retired Justice, and Inbody and Pirtle, Judges.

TNo. A-16-543: State v. Sensenbach. Affirmed. McCormack,
Retired Justice, and Riedmann and Bishop, Judges.

TNo. A-16-544: Stutzman v. Stutzman. Affirmed. Inbody and
Pirtle, Judges, and McCormack, Retired Justice.

TNo. A-16-545: State v. Boye. Affirmed. Bishop, Riedmann, and
Arterburn, Judges.

No. A-16-550: State v. Mendez-Osorio. Affirmed. Pirtle, Judge,
and Moore, Chief Judge, and Inbody, Judge.

TNo. A-16-553: In re Interest of Hindryk B. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Riedmann, Judge.

TNo. A-16-555: State v. Wilson. Affirmed. Bishop, Inbody, and
Pirtle, Judges.

No. A-16-561: State v. Remijio. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

TNo. A-16-564: State v. Brungardt. Affirmed in part, and in part
vacated and remanded with directions. Bishop, Judge, and Moore,
Chief Judge, and Inbody, Judge.

TNo. A-16-566: State v. Brungardt. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Inbody, Judge.

No. A-16-568: State v. Hinz. Affirmed. Riedmann, Judge, and
Moore, Chief Judge, and Bishop, Judge.

tNo. A-16-575: In re Interest of C.A. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-16-576: Castonguay v. Stieren. Affirmed. Moore, Chief
Judge, and Pirtle and Bishop, Judges.

No. A-16-584: State v. Kennedy. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

tNo. A-16-585: Witthuhn v. Witthuhn. Affirmed. Pirtle, Bishop,
and Arterburn, Judges.

No. A-16-592: State v. Blankenship. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

No. A-16-596: In re Interest of Destiny S. Affirmed. Riedmann
and Bishop, Judges, and McCormack, Retired Justice.

tNo. A-16-600: State v. Salinas. Affirmed. Moore, Chief Judge,
and Pirtle and Arterburn, Judges.



- XXViii -

CASES DISPOSED OF BY MEMORANDUM OPINION

No. A-16-601: State v. Kincaid. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-16-611: State v. Martinez-Fernandez. Affirmed. Pirtle,
Judge, and Moore, Chief Judge, and McCormack, Retired Justice.

TNo. A-16-612: State v. Blazek. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

No. A-16-620: Ganzel v. Ganzel. Affirmed. Moore, Chief Judge,
and Pirtle and Bishop, Judges.

TNo. A-16-625: Alire v. Harris Davis Rebar. Affirmed. Bishop,
Pirtle, and Arterburn, Judges.

No. A-16-626: Duden v. Duden. Affirmed. Riedmann, Inbody,
and Arterburn, Judges.

No. A-16-631: State v. Bowman. Affirmed. Moore, Chief Judge,
and Inbody and Pirtle, Judges.

TNo. A-16-644: State v. Goff. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-649: State v. Genchi-Garcia. Affirmed. Arterburn,
Pirtle, and Bishop, Judges.

TNo. A-16-651: In re Guardianship & Conservatorship of
Mueller. Affirmed. Inbody, Judge, and Moore, Chief Judge, and
Pirtle, Judge.

No. A-16-655: In re Interest of Angel R. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-16-656: In re Interest of Zelyel H. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-16-657: In re Interest of Tyreca R. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

tNo. A-16-659: Antillon v. Cabrera. Affirmed. Riedmann,
Bishop, and Arterburn, Judges.

TNo. A-16-662: State v. Delgado. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Riedmann, Judge.

No. A-16-666: State v. Johnson. Affirmed. Riedmann, Inbody,
and Bishop, Judges.

TNo. A-16-669: State v. Porter. Affirmed. Moore, Chief Judge,
and Inbody and Riedmann, Judges.

TNo. A-16-670: State v. Madison. Affirmed. Bishop, Inbody, and
Pirtle, Judges.

No. A-16-671: State v. Hollins. Affirmed. Inbody, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

tNo. A-16-672: Darnall v. Parrish Project. Affirmed. Arterburn,
Inbody, and Riedmann, Judges.
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TNo. A-16-674: Plains Radiology Servs. v. Good Samaritan
Hosp. Affirmed. Inbody, Judge, and Moore, Chief Judge, and
Riedmann, Judge.

TNo. A-16-675: State v. Hamed. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

TNo. A-16-677: In re Interest of Ke’Shaun T. Affirmed.
Arterburn, Pirtle, and Bishop, Judges.

TNo. A-16-679: State v. Barnett. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

No. A-16-697: State v. Thornburg. Affirmed. Moore, Chief
Judge, and Pirtle and Bishop, Judges.

No. A-16-723: In re Interest of Adelaide M. Affirmed. Riedmann,
Judge, and Moore, Chief Judge, and Inbody, Judge.

No. A-16-737: In re Interest of Shaylie T. Affirmed. Moore,
Chief Judge, and Inbody and Riedmann, Judges.

No. A-16-753: State v. Worley. Affirmed. Riedmann, Inbody, and
Arterburn, Judges.

No. A-16-759: In re Interest of Phoenix W. et al. Affirmed.
Arterburn, Pirtle, and Bishop, Judges.

No. A-16-762: Warde v. McGill Restoration. Affirmed. Arterburn,
Pirtle, and Bishop, Judges.

tNo. A-16-770: State v. Croft. Affirmed. Inbody and Arterburn,
Judges. Moore, Chief Judge, participating on briefs.

No. A-16-772: State v. Williams. Affirmed. Inbody, Pirtle, and
Riedmann, Judges.

No. A-16-783: Wilkinson v. Wilkinson. Affirmed. Pirtle, Judge,
and Moore, Chief Judge, and Bishop, Judge.

tNo. A-16-787: In re Interest of Hassan L. Affirmed in part, and
in part reversed and remanded for further proceedings. Bishop, Pirtle,
and Arterburn, Judges.

No. A-16-788: State v. Thompson. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Inbody, Judge.

No. A-16-801: Tewes v. Tewes. Affirmed. Inbody, Riedmann, and
Arterburn, Judges.

TNo. A-16-802: Giandinoto v. Giandinoto. Affirmed. Pirtle,
Inbody, and Bishop, Judges.

No. A-16-805: Dueland v. Dueland. Affirmed. Riedmann, Inbody,
and Pirtle, Judges.

TNo. A-16-808: State v. Reinig. Affirmed. Pirtle, Riedmann, and
Bishop, Judges.
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Nos. A-16-813, A-16-814: In re Interest of Jayden J. & Stevie
J. Affirmed. Inbody, Judge, and Moore, Chief Judge, and Riedmann,
Judge.

Nos. A-16-815 through A-16-817: In re Interest of Stephanie
G. et al. Affirmed. Inbody, Judge, and Moore, Chief Judge, and
Riedmann, Judge.

No. A-16-818: Thomas v. Fisher. Affirmed. Inbody, Riedmann,
and Arterburn, Judges.

No. A-16-819: State on behalf of Vaida I. v. Marc 1. Affirmed.
Arterburn, Pirtle, and Bishop, Judges.

No. A-16-822: Manarin v. Scott. Affirmed. Arterburn, Inbody,
and Riedmann, Judges.

TNo. A-16-824: State v. Harris. Affirmed. Inbody, Riedmann, and
Arterburn, Judges.

No. A-16-825: State v. Rios. Affirmed. Inbody, Judge, and Moore,
Chief Judge, and Riedmann, Judge.

tNo. A-16-835: Lindsay S. v. Robinson. Reversed and remanded
with directions to vacate. Bishop, Pirtle, and Arterburn, Judges.

TNo. A-16-841: In re Interest of J.C. Affirmed. Bishop, Pirtle,
and Arterburn, Judges.

No. A-16-870: Jensen v. BNSF Railway Co. Order vacated,
and cause remanded with directions. Pirtle, Inbody, and Riedmann,
Judges.

TNo. A-16-876: Cervantes v. Darnell. Affirmed. Arterburn,
Inbody, and Riedmann, Judges.

No. A-16-880: State v. Hisey. Reversed and remanded for further
proceedings. Riedmann, Judge (1-judge).

No. A-16-882: State v. Hobdell. Affirmed. Arterburn, Pirtle, and
Bishop, Judges.

No. A-16-891: Cavalry SPV I v. Henry. Affirmed. Moore, Chief
Judge, and Inbody and Bishop, Judges.

No. A-16-902: In re Interest of Athraa A. & Fatima A. Affirmed.
Pirtle, Bishop, and Arterburn, Judges.

tNo. A-16-903: In re Interest of Trip B. Affirmed. Inbody,
Riedmann, and Arterburn, Judges.

TNo. A-16-905: Carey v. Hand. Affirmed in part, and in part
reversed and remanded with directions. Arterburn, Inbody, and
Riedmann, Judges.

No. A-16-916: Powell v. Johnson. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-919: Schmidt v. Parkert. Affirmed. Arterburn, Inbody,
and Riedmann, Judges.
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No. A-16-924: Salvador v. Medina. Reversed and remanded with
directions. Moore, Chief Judge, and Pirtle and Bishop, Judges.

tNo. A-16-937: Finke v. Employer Solutions Staffing. Affirmed.
Moore, Chief Judge, and Bishop, Judge. Inbody, Judge, participating
on briefs.

No. A-16-943: In re Interest of Brieanna H. Affirmed in part,
and in part reversed. Bishop, Pirtle, and Arterburn, Judges.

TNo. A-16-944: State v. Barr. Affirmed. Moore, Chief Judge, and
Pirtle and Bishop, Judges.

tNo. A-16-949: Assad v. Sidney Regional Med. Ctr. Judgment
vacated, and cause remanded with directions. Riedmann, Judge, and
Moore, Chief Judge, and Inbody, Judge.

TNo. A-16-962: State v. Dubray. Affirmed. Moore, Chief Judge,
and Inbody and Arterburn, Judges.

No. A-16-972: Kirkelie v. Henry. Affirmed. Moore, Chief Judge,
and Riedmann and Bishop, Judges.

No. A-16-986: Mumin v. Correct Care Solutions. Affirmed.
Riedmann, Inbody, and Arterburn, Judges.

No. A-16-1020: State v. Vontz. Affirmed. Riedmann, Bishop, and
Arterburn, Judges.

No. A-16-1028: In re Interest of Eric C. & Derrick C. Affirmed.
Riedmann, Inbody, and Arterburn, Judges.

No. A-16-1038: In re Interest of Elizabeth N. et al. Affirmed.
Moore, Chief Judge, and Pirtle and Bishop, Judges.

No. A-16-1045: Krenk v. Franks. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-1058: Matschullat v. Matschullat. Affirmed. Bishop,
Judge, and Moore, Chief Judge, and Pirtle, Judge.

TNo. A-16-1069: Jurgenson v. International Paper Co. Affirmed.
Riedmann, Inbody, and Pirtle, Judges.

TNo. A-16-1072: Kolar v. Tester. Affirmed in part, and in part
reversed and remanded with directions. Riedmann, Inbody, and
Arterburn, Judges.

tNo. A-16-1074: In re Interest of Zy’Air T. et al. Affirmed.
Arterburn, Inbody, and Riedmann, Judges.

TNos. A-16-1077, A-16-1078: In re Interest of Annika H. &
Praxton H. Affirmed. Bishop, Judge, and Moore, Chief Judge, and
Pirtle, Judge.

TNo. A-16-1101: In re Interest of Hannah C. & Rayna C.
Affirmed. Pirtle, Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-16-1111: In re Interest of Camrren Y. Affirmed. Inbody,
Riedmann, and Arterburn, Judges.
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No. A-16-1112: In re Interest of Nathaniel C. & Cason B.
Affirmed. Arterburn, Inbody, and Riedmann, Judges.

TNo. A-16-1122: In re Interest of Louis C. Affirmed. Moore,
Chief Judge, and Pirtle and Bishop, Judges.

No. A-16-1143: State v. Johnson. Affirmed. Riedmann, Inbody,
and Arterburn, Judges.

No. A-16-1150: In re Interest of Tiana B. Affirmed. Riedmann,
Inbody, and Arterburn, Judges.

TNo. A-16-1154: State v. Mora. Affirmed. Pirtle, Judge, and
Moore, Chief Judge, and Bishop, Judge.

TNo. A-16-1156: State v. Harder. Affirmed in part, and in part
vacated and remanded with directions. Inbody, Riedmann, and
Arterburn, Judges.

TNo. A-16-1167: State v. Palomo. Affirmed as modified. Bishop,
Pirtle, and Arterburn, Judges.

No. A-16-1204: In re Interest of Kobe H. Affirmed. Riedmann,
Inbody, and Pirtle, Judges.

No. A-16-1220: In re Interest of Johnathan D. Affirmed. Pirtle,
Inbody, and Riedmann, Judges.

No. A-16-1234: In re Interest of Tyson J. et al. Affirmed.
Riedmann, Inbody, and Arterburn, Judges.

Nos. A-17-001, A-17-002: In re Interest of Vanessa H. &
Breanna H. Affirmed. Riedmann, Inbody, and Pirtle, Judges.

TNo. A-17-024: State v. Jennings. Sentences vacated, and cause
remanded for resentencing. Arterburn, Inbody, and Riedmann, Judges.

tNo. A-17-056: State v. Tafoya. Affirmed. Bishop, Judge, and
Moore, Chief Judge, and Pirtle, Judge.

No. A-17-090: State v. Peery. Affirmed. Moore, Chief Judge, and
Pirtle and Bishop, Judges.

No. A-17-194: In re Interest of Emilio R. Affirmed. Arterburn,
Judge, and Moore, Chief Judge, and Bishop, Judge.

No. A-17-258: State v. Johnson. Reversed. Pirtle, Judge (1-judge).

No. A-17-261: In re Interest of Gavin K. Affirmed. Pirtle,
Inbody, and Riedmann, Judges.

TNo. A-17-271: State v. Webb. Affirmed. Riedmann, Inbody, and
Arterburn, Judges.



LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. A-14-404: Pallett v. Smith Camp. Appeal dismissed. See
§ 2-107(A)(2).

Nos. A-15-433, A-15-1228: Cole v. Morello. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); Peterson v. Houston, 284 Neb. 861, 824 N.W.2d 26
(2012). See, also, Caton v. State, 291 Neb. 939, 869 N.W.2d 911
(2015).

No. A-15-665: State v. Frazier. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 29-3001(4) (Cum. Supp. 2014); State v. Harris, 292
Neb. 186, 871 N.W.2d 762 (2015); State v. Trice, 286 Neb. 183, 835
N.W.2d 667 (2013); State v. Smith, 284 Neb. 636, 822 N.W.2d 401
(2012); State v. Smith, 282 Neb. 720, 806 N.W.2d 383 (2011).

No. A-15-899: Anthony v. Cattle Nat. Bank & Trust Co.
Affirmed. See § 2-107(A)(1).

No. A-15-903: Moreno v. Baldwin Filters. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. A-15-906: State v. Timmerman. Affirmed. See § 2-107(A)(1).

No. A-15-933: State v. Rave. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Gonzalez, 283 Neb. 1, 807 N.W.2d 759 (2012).

No. A-15-1073: Yah v. Morgan. Appeal dismissed. See Putnam v.
Fortenberry, 256 Neb. 266, 589 N.W.2d 838 (1999).

No. A-15-1076: State v. McDermott. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-15-1079: State v. White. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-15-1088: In re Interest of Ezequiel V. Affirmed. See
§ 2-107(A)(1).

No. A-15-1091: State v. Klatt. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-15-1097: State v. Edmonds. Appellee’s suggestion of
remand granted. Reversed and remanded for a new trial.
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No. A-15-1108: Dondlinger v. Nickerson Township. By order of
the court, appeal dismissed for failure to file briefs.

No. A-15-1142: Junker v. Junker. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-15-1160: State v. Fletcher. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Faust, 269 Neb. 749, 696 N.W.2d 420 (2005).

No. A-15-1164: State v. Joseph. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-15-1187: State v. Ford. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-15-1201: In re Interest of Di’Nah D. & Ladon M. Motion
of appellant to dismiss appeal sustained; appeal dismissed.

No. A-15-1207: Rhodes v. Meyer. Affirmed. See, § 2-107(A)(1);
Mahmood v. Mahmud, 279 Neb. 390, 778 N.W.2d 426 (2010).

No. A-15-1213: Meyer v. Rhodes. Summarily reversed and
domestic abuse protection order vacated. See, § 2-107(A)(3); Linda
N. v. William N., 289 Neb. 607, 856 N.W.2d 436 (2014).

No. A-15-1215: Otte Fish Family Harvesting v. Stanko. By
order of the court, appeal dismissed for failure to file briefs.

No. A-15-1230: In re Interest of Sophia P. et al. Appeal dis-
missed as moot. See In re Interest of Nathaniel M., 289 Neb. 430,
855 N.W.2d 580 (2014).

No. A-15-1237: Castonguay v. Frakes. Motion of appellee for
summary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Peterson v. Houston, 284 Neb. 861, 824 N.W.2d 26 (2012).

No. A-15-1240: State v. Hauser. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-15-1241: State v. Bangura. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-15-1245: State v. Wilson. Affirmed. See § 2-107(A)(1).

No. A-16-001: Rietz v. Gichema. Motion of appellant to dismiss
appeal sustained; appeal dismissed. See § 2-107(B)(1).

No. A-16-008: Balvin v. Balvin. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-010: State v. Millner. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).



- XXXV -

CASES DISPOSED OF WITHOUT OPINION

No. A-16-013: In re Interest of Jaquezz G. et al. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-016: State v. Motton. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-020: State v. Medina. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

Nos. A-16-021 through A-16-023: State v. Allen. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-027: State v. Foster. Motion of appellee for summary
affirmance granted as to excessive sentence claim. See State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-028: State v. Goodwin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-16-034 through A-16-037: State v. Shaffer. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015).

No. A-16-043: State v. Barralaga-Quintanilla. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-046: State v. Villalpando. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013); State v.
Cannady, 192 Neb. 404, 222 N.W.2d 110 (1974).

No. A-16-049: Burns v. Burns. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-055: State v. Bregg. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-056: State v. Meyers. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-057: In re Interest of Sergio R. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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No. A-16-062: Shifflet v. Shifflet. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

Nos. A-16-063, A-16-064, A-16-066: State v. Fils. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015).

No. A-16-067: Schroeder v. Schroeder. No appellant’s brief hav-
ing been filed, appeal dismissed.

No. A-16-067: Schroeder v. Schroeder. Appellant’s motion for
rehearing and appellee’s objection considered; order dismissing
appeal vacated, and appeal reinstated.

No. A-16-068: State v. Templeman. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-078: State v. Sutter. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-079: State v. Petracek. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-087: State v. McDonald. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-088: Blazek v. Blazek. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-089: Thomas v. Thomas. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Foster v. Foster, 266 Neb. 32, 662 N.W.2d 191 (2003).

No. A-16-102: O’Dell v. BNSF Railway Co. Affirmed. See,
§ 2-107(A)(1); In re Interest of Sloane O., 291 Neb. 892, 870 N.W.2d
110 (2015).

No. A-16-106: State v. Boomgaarn. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-110: State v. Miller. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Trice, 292 Neb. 482, 874 N.W.2d 286 (2016).

No. A-16-111: In re Guardianship & Conservatorship of James
F. Motion of appellant to dismiss appeal sustained; appeal dismissed
with prejudice.
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No. A-16-117: State v. Vogt. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-120: State v. Perez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-128: State v. Mladenik. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-136: State v. Marquart. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-137: State v. Wuor. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015); State v. Vanderpool,
286 Neb. 111, 835 N.W.2d 52 (2013).

No. A-16-138: Father Flanagan’s Boys’ Home v. Owens. By
order of the court, appeal dismissed for failure to file briefs.

No. A-16-139: State v. Bering. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-140: Harper v. Department of Corrections. By order
of the court, appeal dismissed for failure to file briefs.

No. A-16-141: State v. Marquez-Orellana. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267
(2012).

Nos. A-16-142, A-16-143: State v. Wolff. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-144: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bol, 288 Neb. 144, 846 N.W.2d 241 (2014).

No. A-16-153: State v. Tiedeman. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-153: State v. Tiedeman. Motion of appellant to reinstate
appeal sustained; appeal reinstated.
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No. A-16-153: State v. Tiedeman. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013); State v. Wills,
285 Neb. 260, 826 N.W.2d 581 (2013).

No. A-16-154: Patterson v. Houston. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

Nos. A-16-165, A-16-168, A-16-169: State v. Holliman. Motions
of appellee for summary affirmance sustained; judgments affirmed.
See, § 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-167: State v. Damper. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-170: State v. Damper. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-171: Millard Gutter Co. v. Hansen. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-197: In re Interest of Treton A. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-198: State v. Liech. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015). See, also, State v. Trackwell, 250
Neb. 46, 547 N.W.2d 471 (1996).

No. A-16-205: State v. Martin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-210: State v. Williams. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-213: State v. Sundquist. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-223: State v. Ventura-Gonzalez. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-225: State v. Bauer. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-229: State v. Wagner. Stipulation allowed; appeal
dismissed.

No. A-16-232: State v. Sheppard. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).
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No. A-16-233: State v. Sellers. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-234: State v. Kolbet. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-242: In re Interest of Kylie D. & Macy D. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-244: In re Interest of Kamarra H. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-16-245: State v. Castillo-Zamora. Appeal dismissed.

No. A-16-258: State v. Purdy. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-259: State v. Sullivan. By order of the court, appeal
dismissed for failure to file briefs.

Nos. A-16-261, A-16-262: State v. Hespen. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267
(2012).

No. A-16-263: State v. Stanko. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-265: In re Interest of Anamarie S. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-16-268: State v. Branch. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Ash, 293 Neb. 583, 878 N.W.2d 569 (2016); State v. Casares, 291
Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290 Neb. 1039,
863 N.W.2d 442 (2015).

No. A-16-270: Rosberg v. Rosberg. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d
468 (2016).

No. A-16-271: Rosberg v. Riesberg. Appeal dismissed.

No. A-16-284: State v. Shepherd. Stipulation allowed; appeal
dismissed.

No. A-16-285: Hernandez v. Box Butte County. Motion of
appellee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); Neb. Rev. Stat. § 13-905 et seq. (Reissue 2012); Heck
v. Humphrey, 512 U.S. 477, 114 S. Ct. 2364, 129 L. Ed. 2d 383
(1994); Imbler v. Pachtman, 424 U.S. 409, 96 S. Ct. 984, 47 L. Ed.
2d 128 (1976); Mace-Main v. City of Omaha, 17 Neb. App. 857, 773
N.W.2d 152 (2009).
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No. A-16-288: State v. Gray. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-290: State v. Pickel. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-296: State on behalf of Haley M. v. Justin K. Appeal
dismissed. See § 2-107(A)(2).

No. A-16-306: State v. Hatcher. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W2.d 267 (2012).

No. A-16-308: State v. Pendley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-311: Clouse v. Karimi-Asl. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-16-315: Young v. Dantzler. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-317: State v. Phillips. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-318: State v. Boye. Stipulation allowed; appeal
dismissed.

No. A-16-319: Clouse v. Karimi-Asl. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-16-321: In re Interest of Jayshawn V. Motion of appellee
for summary dismissal sustained; appeal dismissed.

No. A-16-326: State v. Hernandez. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-328: Bethel v. York Cold Storage. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. §§ 25-1912(1) and 25-2301.02(1)
(Reissue 2008).

Nos. A-16-331, A-16-344, A-16-345: State v. Jefferson. Motions
of appellee for summary affirmance sustained; judgments affirmed.
See, § 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-332: State v. Prince. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-16-336, A-16-337: State v. Parker. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Garza, 295 Neb. 434, 888 N.W.2d 526 (2016).
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No. A-16-339: Mumin v. Downing. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).

No. A-16-340: State v. Carlson. Stipulation allowed; appeal
dismissed.

No. A-16-341: First State Bank v. A & G Precision Parts.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1)
(Reissue 2008); Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387
(2005).

Nos. A-16-342, A-16-343: State v. Novotny. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Wilkinson, 293 Neb. 876, 881 N.W.2d 850
(2016).

No. A-16-348: Tyler v. Wachtler. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-349: State v. Gomez. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-356: In re Interest of Lydia R. et al. Affirmed. See
§ 2-107(A)(1). See, also, In re Interest of Cassandra B. & Moira B.,
290 Neb. 619, 861 N.W.2d 398 (2015).

No. A-16-357: State on behalf of Derick K. v. Antwon T. Appeal
dismissed. See § 2-107(A)(2).

No. A-16-359: Speer v. P & L Finance Co. Motion of appellant
for summary dismissal granted. See § 2-107(B)(1). See, also, Murray
v. Stine, 291 Neb. 125, 864 N.W.2d 386 (2015).

No. A-16-360: State v. Hartmann. Appellee’s suggestion of
remand sustained.

No. A-16-361: State v. Mason. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-363: State v. Dean. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-365: State v. Marquez-Orellana. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

Nos. A-16-366, A-16-367: State v. Moten. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015).

No. A-16-369: State v. Hallauer. Affirmed. See § 2-107(A)(1).
See, also, Neb. Rev. Stat. § 29-1817 (Reissue 2008).
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No. A-16-370: Lofay v. Reynolds. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-372: In re Interest of Dylan R. & Jema R. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-374: Koch v. City of Sargent. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1901 (Reissue 2008).

No. A-16-378: State v. Romero. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Sims, 277 Neb. 192, 761 N.W.2d 527 (2009).

No. A-16-380: Barnes v. Barnes. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-382: State v. Marshall. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-384: State v. Ortiz. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-385: State v. Swift. Appeal dismissed. See, § 2-107(A)(2);
State v. Schlund, 249 Neb. 173, 542 N.W.2d 421 (1996). See, also,
Neb. Rev. Stat. § 25-1902 (Reissue 2008).

No. A-16-389: State v. Dodge. Stipulation allowed; appeal
dismissed.

No. A-16-390: Rosberg v. Rosberg. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Reissue 2008). See, also,
State of Florida v. Countrywide Truck Ins. Agency, 270 Neb. 454, 703
N.W.2d 905 (2005).

No. A-16-391: Rosberg v. Rosberg. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-392: Rosberg v. Sand. Appeal dismissed. See,
§ 2-107(A)(2); State of Florida v. Countrywide Truck Ins. Agency,
270 Neb. 454, 703 N.W.2d 905 (2005); Mason v. Cannon, 246 Neb.
14, 516 N.W.2d 250 (1994).

No. A-16-394: Koch v. Clark. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2008).

No. A-16-395: State v. Dominguez. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-396: Rosberg v. Johnson. Appeal dismissed. See,
§ 2-107(A)(2); State of Florida v. Countrywide Truck Ins. Agency,
270 Neb. 454, 703 N.W.2d 905 (2005); Mason v. Cannon, 246 Neb.
14, 516 N.W.2d 250 (1994).
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No. A-16-402: State v. Jefferson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-403: State v. White. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-405: Turner v. Barfield. Reversed and remanded with
directions. See Neb. Rev. Stat. § 25-2301.02 (Reissue 2008). See,
also, Peterson v. Houston, 284 Neb. 861, 824 N.W.2d 26 (2012).

No. A-16-406: State v. Betts. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-407: State v. Kucera-Fitzgerald. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015).

No. A-16-410: State v. Alford. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-411: Onuachi v. Harry S. Peterson Co. Motions of
appellees for summary dismissal sustained; appeal dismissed. See
§ 2-107(B)(1).

No. A-16-416: State v. Cavin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-420: State v. Krisor. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-423: State v. Kelley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-424: State v. Peters. Appeal dismissed. See Neb. Rev.
Stat. §§ 25-1912(1) and 25-2301.02 (Reissue 2008).

No. A-16-427: State v. Oliver. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-429: Gardner v. Rensch. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-432: Thomas v. Thomas. Appeal dismissed. See,
§ 2-107(A)(2); State of Florida v. Countrywide Truck Ins. Agency,
270 Neb. 454, 703 N.W.2d 905 (2005).

No. A-16-434: In re Interest of Connor F. Motion of appellant to
dismiss appeal sustained; appeal dismissed.
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No. A-16-435: State v. Mejia. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-436: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-438: State v. Spearing. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015); State v. Mena-Rivera, 280 Neb.
948, 791 N.W.2d 613 (2010).

No. A-16-439: State v. Rolling. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Mowell, 267 Neb. 83, 672 N.W.2d 389 (2003).

No. A-16-443: Village of Mead v. Gonzales. Motion of appellee
for summary dismissal sustained; appeal dismissed as untimely. See,
§ 2-107(B)(1); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-444: State v. Ramirez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-448: Santos v. Cruickshank. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Neb. Rev. Stat. § 25-2301.02 (Reissue 2008); O Neal v. State, 290
Neb. 943, 863 N.W.2d 162 (2015).

No. A-16-449: State v. Maldonado. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-450: Holroyd v. City of Grand Island. Appeal dis-
missed. See § 2-107(A)(2). See, also, Neb. Rev. Stat. § 29-818 (Cum.
Supp. 2014); McClellan v. Board of Equal. of Douglas Cty., 275 Neb.
581, 748 N.W.2d 66 (2008).

No. A-16-452: Investors for Infrastructure v. Washington Cty.
Appeal dismissed. See, § 2-107(A)(2); Last Pass Aviation v. Western
Co-op Co., 296 Neb. 165, 892 N.W.2d 108 (2017).

No. A-16-454: In re Conservatorship of Workman. Appeal dis-
missed. See § 2-107(A)(2).

No. A-16-455: State on behalf of Chandler M. v. Tonia M.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-457: State v. Reide. Stipulation allowed; appeal
dismissed.

No. A-16-461: Lust v. Vandelay Investments. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).



- xlv -

CASES DISPOSED OF WITHOUT OPINION

No. A-16-462: Hillsborough Pointe v. Skutchan. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-463: Bate v. Daggett. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-464: State v. Artis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Dixon, 286
Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-464: State v. Artis. Appellee’s motion for rehearing sus-
tained. Appeal reinstated.

No. A-16-469: State v. Newman. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2008).

No. A-16-470: State v. Newman. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2008).

No. A-16-472: State v. Black. Motion of appellee for summary
affirmance sustained; judgment affirmed. See State v. Custer, 292
Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-473: State v. Delaney. Appeal dismissed for lack of
jurisdiction as filed out of time. See Neb. Rev. Stat. § 25-1912(1)
(Reissue 2008).

No. A-16-474: State v. Delaney. Appeal dismissed for lack of
jurisdiction as filed out of time. See Neb. Rev. Stat. § 25-1912(1)
(Reissue 2008).

No. A-16-478: Gray v. Taylor. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-479: State v. Rosas. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-481: Clark v. Ladwig. Appeal dismissed. See,
§ 2-107(A)(2); In re Guardianship of Sophia M., 271 Neb. 133, 710
N.W.2d 312 (2006). See, also, Brozovsky v. Norquest, 231 Neb. 731,
437 N.W.2d 798 (1989).

Nos. A-16-483, A-16-484, A-16-487: State v. Mitthun. Motions
of appellee for summary affirmance sustained; judgments affirmed.
See, § 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-488: State v. Eigsti. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel,
290 Neb. 1039, 863 N.W.2d 442 (2015). See, also, Neb. Rev. Stat.
§ 29-2302 (Reissue 2008); State v. Dawn, 246 Neb. 384, 519 N.W.2d
249 (1994); State v. Woodward, 210 Neb. 740, 316 N.W.2d 759
(1982).
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No. A-16-489: State v. Campbell. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-492: State v. Martinez. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-494: State v. Bourg. Stipulation allowed; appeal
dismissed.

No. A-16-498: Johnson v. Nebraska Supreme Court. Motion of
appellee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); Caton v. State, 291 Neb. 939, 869 N.W.2d 911 (2015);
State v. Hausmann, 277 Neb. 819, 765 N.W.2d 219 (2009).

No. A-16-499: State v. Brooks. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-500: State v. Holloway. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

Nos. A-16-502 through A-16-504: State v. Vajgrt. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267
(2012).

No. A-16-508: Carey v. Carey. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-509: Swift v. State. Affirmed. See § 2-107(A)(1).

No. A-16-510: State v. Valentine. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-512: Brooks v. Mike’s 66 Towing. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-513: In re Interest of Daya P. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-514: Randall v. Randall. Motion of appellant to dismiss
appeal considered; appeal dismissed.

No. A-16-516: State v. Schmielau. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Aguallo, 294 Neb. 177, 881 N.W.2d 918 (2016); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-519: Williams v. Combat Veterans Motorcycle Assn.
Affirmed. See § 2-107(A)(1).
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No. A-16-520: In re Interest of Shelby H. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-522: Tyler v. City of Omaha. Appeal dismissed. See
§ 2-107(A)(2).

Nos. A-16-523, A-16-524: State v. Burns. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); Neb. Rev. Stat. § 29-3001(4) (Cum. Supp. 2014). See,
also, State v. Huggins, 291 Neb. 443, 866 N.W.2d 80 (2015).

No. A-16-525: State v. Rhoden. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-532: State v. Coldwell. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-16-539: In re Interest of Jayshawn V. Appeal dismissed.
See § 2-107(A)(2).

No. A-16-541: State v. Saenz. Motion of appellee for summary
dismissal sustained; appeal dismissed. See, § 2-107(B)(1); State v.
Mamer, 289 Neb. 92, 853 N.W.2d 517 (2014); State v. Smith, 288
Neb. 797, 851 N.W.2d 665 (2014); State v. Gonzalez, 285 Neb. 940,
830 N.W.2d 504 (2013).

No. A-16-542: State v. Ohnemus. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Abejide, 293 Neb. 687, 879 N.W.2d 684 (2016).

No. A-16-546: Kumar v. Mercaris, Inc. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-549: State v. Garcia. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015).

No. A-16-551: McGauley v. Washington County. Appeal dis-
missed. See, § 2-107(A)(2); Malolepszy v. State, 270 Neb. 100, 699
N.W.2d 387 (2005).

No. A-16-552: State v. Woolery. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, State v. Custer, 292
Neb. 88, 871 N.W.2d 243 (2015); State v. Lantz, 290 Neb. 757, 861
N.W.2d 728 (2015).

No. A-16-556: Holloway v. Lancaster County. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Reissue 2008).
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No. A-16-557: Tamarin Lodging v. Pirvu. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008);
Malolepszy v. State, 270 Neb. 100, 699 N.W.2d 387 (2005). See, also,
Cattle Nat. Bank & Trust Co. v. Watson, 293 Neb. 943, 680 N.W.2d
906 (2016).

No. A-16-559: State v. Jones. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-562: State v. Diequez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-565: Nowak v. Tarar. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-567: State v. Lear. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-570: State v. Ranslem. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-571: State on behalf of Malachi W. v. Ruben B. By
order of the court, appeal dismissed for failure to file briefs.

No. A-16-572: Fraction v. Owen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Stekr v. Beecham, 291 Neb. 883, 869 N.W.2d 347 (2015).

No. A-16-573: State v. Jackson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-577: State v. Voyles. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-578: Rosberg v. Skorupa. Motions of appellees for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-579: Rosberg v. Rosberg. Affirmed.

No. A-16-580: Rosberg v. Rosberg. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-581: Rosberg v. Vaughan. Motion of appellee for sum-
mary affirmance considered; judgment affirmed. See § 2-107(B)(2).

No. A-16-582: Eacker v. All Star Inflatables. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).

No. A-16-586: State v. Ramsey. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).
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No. A-16-588: Gemechu v. Sama. Motion of appellant pro se to
dismiss appeal sustained; appeal dismissed.

No. A-16-591: State v. Brijlall. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-594: State v. Arias. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-595: State v. Alford. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-598: State v. Kays. Appeal dismissed. See, § 2-107(A)(2);
Neb. Rev. Stat. § 25-1912 (Reissue 2008).

No. A-16-599: Gray v. Lancaster County. Motions of appel-
lees for summary affirmance sustained; judgment affirmed. See
§ 2-107(B)(2).

No. A-16-602: State v. Graham. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-603: Hanan v. Walter Meier Mfg. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).

No. A-16-607: State v. AKkins. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-610: Hambleton v. Russell. Appeal dismissed. See
§ 2-107(A)(2). See, also, Neb. Rev. Stat. § 25-1301 (Reissue 2008);
State v. Brown, 12 Neb. App. 940, 687 N.W.2d 203 (2004).

No. A-16-613: State on behalf of Dylan M. v. Richard M.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-615: State v. Walker. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2008).

No. A-16-616: State v. Warren. Stipulation allowed; appeal
dismissed.

No. A-16-617: Rosberg v. Rosberg. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-624: Applied Risk Servs. v. Williams Farms. Affirmed.
See § 2-107(A)(1).

No. A-16-632: Salem Grain Co. v. City of Falls City. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue
2008).

No. A-16-636: Folts v. Castlebridge Homes. Stipulation allowed;
appeal dismissed.
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No. A-16-637: State v. Swift. Appeal dismissed. See, § 2-107(A)(2);
Neb. Rev. Stat. § 25-1301(3) (Reissue 2008); State v. Meints, 291
Neb. 869, 869 N.W.2d 343 (2015).

No. A-16-639: Donald v. Walmart. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-640: State v. Starr. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Timmerman, 12 Neb. App. 934, 687 N.W.2d 24 (2004).

No. A-16-642: Hutchcraft v. Hutchcraft. Motion of appellee for
summary dismissal sustained; appeal dismissed. See, § 2-107(B)(1);
Neb. Rev. Stat. § 25-1912(1) (Reissue 2016); Metrejean v. Gunter,
240 Neb. 166, 481 N.W.2d 176 (1992).

No. A-16-645: State v. Shweki. Stipulation allowed; appeal
dismissed.

No. A-16-650: State v. Campsey. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-658: State v. Perkins. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-661: State v. Wright. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-663: State v. Valenzuela-Ochoa. Motion of appel-
lee for summary affirmance sustained; judgment affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-665: State v. Alford. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-667: Storm v. Bennett. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-668: State v. Shelby. Motion of appellee for summary
dismissal granted in part as to May 19, 2016, order. Appeal of June
22, 2016, order affirmed.

No. A-16-673: State v. Mitchell. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin; 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-680: Widtfeldt v. Tax Equal. & Rev. Comm. By order
of the court, appeal dismissed for failure to file briefs.
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No. A-16-681: State v. Tang. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-685: State v. Robledo. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Oldson, 293 Neb. 718, 884 N.W.2d 10 (2016); State v. Ash, 293 Neb.
583, 878 N.W.2d 569 (2016).

No. A-16-686: Owens v. Owens. Appeal dismissed. See
§ 2-107(A)(2). See, also, State v. Haase, 247 Neb. 817, 530 N.W.2d
617 (1995).

No. A-16-687: Buffkins v. Westerfield Auto Driveaway. Motion
of appellant to dismiss appeal sustained; appeal dismissed with preju-
dice; each party to pay own costs.

No. A-16-688: Fraternal Order of Police v. City of Grand
Island. Stipulation allowed; appeal dismissed.

No. A-16-691: State v. Lieser. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 29-2204.02(2) (Supp. 2015).

No. A-16-692: Thanawalla v. Thanawalla. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-693: Hibler v. Hibler. Affirmed. See § 2-107(A)(1).

No. A-16-695: State v. Epperson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-696: Helmick v. Muhannad. By order of the court,
appeal dismissed for failure to file briefs.

Nos. A-16-699 through A-16-701: State v. Gardner. Motions
of appellee for summary affirmance sustained; judgments affirmed.
See, § 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-16-702, A-16-703: State v. Valenzuela. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-704: State v. McCormick. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-706: State v. Wells. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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No. A-16-707: State v. Castonguay. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2008); State
v. Carter, 292 Neb. 16, 870 N.W.2d 641 (2015); Glass v. Kenney, 268
Neb. 704, 687 N.W.2d 907 (2004).

Nos. A-16-709, A-16-710: State v. Moore. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630
(2016); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-712: Gray v. Ricketts. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).

No. A-16-713: Wolking v. Uhing. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb.
Rev. Stat. § 25-1902 (Reissue 2008).

No. A-16-714: State v. Pickinpaugh. Stipulation allowed; appeal
dismissed.

No. A-16-716: Ray Anderson, Inc. v. Buck’s, Inc. Appeal dis-
missed. See § 2-107(A)(2).

No. A-16-718: Turner v. State. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-719: State v. McDougald. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2008); Glass
v. Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004); Martin v. McGinn,
265 Neb. 403, 657 N.W.2d 217 (2003).

No. A-16-720: Fraction v. Rookstool. Affirmed. See § 2-107(A)(1).

No. A-16-721: State v. Anderson. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-722: McElroy v. Davita Dialysis Clinics Corp. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1)
(Reissue 2008); State v. Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-16-724: State v. Davis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-725: State v. Preister. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Abdulkadir, 286 Neb. 417, 837 N.W.2d 510 (2013).

No. A-16-726: State v. Peak. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Abdulkadir, 286 Neb. 417, 837 N.W.2d 510 (2013).

No. A-16-728: State v. Blair. Appeal dismissed. See, § 2-107(A)(2);
Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).
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No. A-16-729: Wesley v. Haynes. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-730: State v. Roberts. Stipulation allowed; appeal
dismissed.

No. A-16-731: State v. Peters. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-733: State v. Payne. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. §§ 29-2262 and 29-2266.02 (Reissue 2016); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-735: State v. Fisher. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-736: State v. Boroviak. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-743: Nash v. Bellevue Pub. Sch. Dist. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-744: State v. Swenson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Oliveira-Coutinho, 291 Neb. 294, 865 N.W.2d 740 (2015).

No. A-16-748: Rosberg v. Rosberg. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-749: State v. Segundo. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Ash, 293 Neb. 583, 878 N.W.2d 569 (2016); State v. Bauldwin, 283
Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-751: Christner v. Brott. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008).

Nos. A-16-755 through A-16-757: State v. Salts. Motions of
appellee for summary affirmance sustained; judgments affirmed. See
State v. Abdulkadir, 286 Neb. 417, 837 N.W.2d 510 (2013).

No. A-16-758: State v. Fleming. Motion of appellee for summary
affirmance sustained; judgment affirmed.

No. A-16-764: Spiker v. Guardian Tax Partners. Stipulation
allowed; appeal dismissed.

No. A-16-765: Doyon v. Spanyers. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-767: Onuachi v. Alliance Group. Motions of appellees
for summary dismissal sustained; appeal dismissed. See § 2-107(B)(1).
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No. A-16-771: State v. Parrott. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-773: State v. Eng. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-776: Lombardo v. Sedlacek. Motion of appellee for
summary dismissal sustained; appeal dismissed. See, § 2-107(B)(1);
Neb. Rev. Stat. § 25-1902 (Reissue 2008). See, also, Steven S. v.
Mary S., 277 Neb. 124, 760 N.W.2d 28 (2009).

No. A-16-779: State v. Walker. Motion of appellee for summary
affirmance sustained; judgment affirmed. See State v. Custer, 292
Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-781: State v. Schultz. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-782: State v. Bohlke. Stipulation allowed; appeal
dismissed.

No. A-16-784: State on behalf of Jaden K. v. Troy H. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-786: State v. Doebelin. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v. Dixon,
286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-789: Gardner v. International Paper Destr. & Recycl.
Motion of appellee for summary dismissal sustained; appeal dis-
missed. See, § 2-107(B)(1); Pennfield Oil Co. v. Winstrom, 267 Neb.
288, 673 N.W.2d 558 (2004).

No. A-16-790: In re Interest of Holden H. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-791: State v. Gaona. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-792: Mudd v. Brooks. Appeal dismissed. See,
§ 2-107(A)(2); Mann v. Rich, 18 Neb. App. 849, 794 N.W.2d 183
(2011).

No. A-16-794: State v. McDougald. Appeal dismissed. See,
§ 2-107(A)(2); State v. Carter, 292 Neb. 16, 870 N.W.2d 641 (2015);
Glass v. Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004).

No. A-16-795: State v. Arce. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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No. A-16-796: State v. Jenkins. Appellee’s suggestion of remand
sustained.

No. A-16-797: In re Estate of Warner. Motion of appellant to
dismiss appeal sustained; appeal dismissed. See § 2-108.

No. A-16-799: Hull v. C & S Roofing. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-800: State v. Vandorien. Appecal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-809: State v. O’Daniel. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-820: State v. Hough. Motion of appellee for summary
affirmance sustained; judgment affirmed. See State v. Custer, 292
Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-821: Valentine v. Gerber. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008); Smith v.
City of Papillion, 270 Neb. 607, 705 N.W.2d 584 (2005).

No. A-16-823: Jones v. State. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-826: Woodcock v. Navarrete-James. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-16-827: State v. Eggenberg. Stipulation allowed; appeal
dismissed at cost of appellant.

No. A-16-828: Solano v. Solano. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-829: State v. Olona. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-831: State v. Harris. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v. Dixon,
286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-832: State v. Louthan. Appellee’s suggestion of remand
sustained. Sentence vacated and cause remanded for further proceed-
ings. See, State v. Sidzyik, 292 Neb. 263, 871 N.W.2d 803 (2015);
State v. Birge, 263 Neb. 77, 638 N.W.2d 529 (2002).

No. A-16-833: Tyler v. Sheriff of Douglas County. Appeal dis-
missed. See § 2-107(A)(2).

No. A-16-834: Tyler v. City of Omaha. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-837: Valentine v. Gerber. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2008); Smith v.
City of Papillion, 270 Neb. 607, 705 N.W.2d 584 (2005).
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No. A-16-838: State v. Klingelhoefer. Motion of appellee for
summary affirmance sustained; judgment affirmed. See State v.
Benavides, 294 Neb. 902, 884 N.W.2d 923 (2016).

No. A-16-839: Mumin v. Frakes. Motion of appellant to dismiss
appeal considered; appeal dismissed.

No. A-16-842: Olson v. Schindler. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-843: Olson v. Duncan. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-850: Miller v. Miller. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-853: State v. Ross. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
True, 210 Neb. 701, 316 N.W.2d 623 (1982).

No. A-16-857: Martinez v. CMR Constr. & Roofing. Motion
of appellee for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); Jacobitz v. Aurora Co-op, 287 Neb. 97, 841 N.W.2d
377 (2013).

No. A-16-858: State v. Wiley. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-859: State v. Wiley. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-860: State v. Langford. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-862: Rosberg v. Rosberg. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-866: State v. Harden. By order of the court, appeal
dismissed.

No. A-16-871: Anthony v. Valmont Industries. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-16-872: Tyler v. Fareway Foods. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-16-877: State on behalf of Naveah W. v. Lontinus W. By
order of the court, appeal dismissed for failure to file briefs.

Nos. A-16-878, A-16-879: State v. Franks. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Wills, 285 Neb. 260, 826 N.W.2d 581 (2013).
See, also, State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-883: State v. Dawn. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-884: State v. James. Stipulation allowed; appeal
dismissed.
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Nos. A-16-885, A-16-886: State v. Goodwin. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630
(2016); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-889: Zapata v. Kitzing. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-892: State v. Washington. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-895: In re Guardianship of Jaime G. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-895: In re Guardianship of Jaime G. Motion of appel-
lant for rehearing sustained. Appeal reinstated.

No. A-16-900: Owens v. Owens. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2008).

No. A-16-904: Fraction v. James. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-908: State v. Hutchison. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-909: State v. Hutchison. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-911: State v. Eagle Elk. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-913: Kraus v. Kraus. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-914: Wolter v. Fortuna. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-917: Olson v. Koch. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2008).

No. A-16-918: State v. Bichlmeier. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-920: Lust v. Vandelay Investments. Motion of
appellee for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); Ottaco Acceptance, Inc. v. Huntzinger, 268 Neb. 258,
682 N.W.2d 232 (2004).

No. A-16-921: State v. Swift. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-922: State v. Tyler. Appeal dismissed. See § 2-107(A)(2).
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No. A-16-926: State v. Thoan. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-927: Tyler v. Fareway Foods. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02(1) (Reissue 2016);
Martin v. McGinn, 265 Neb. 403, 657 N.W.2d 217 (2003).

No. A-16-928: State v. Farnham. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 29-825 (Reissue 2016); State v.
Hood, 23 Neb. App. 208, 869 N.W.2d 383 (2015).

No. A-16-935: State v. Coleman. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Benavides, 294 Neb. 902, 884 N.W.2d 923 (2016); State v. Wills, 285
Neb. 260, 826 N.W.2d 581 (2013).

No. A-16-939: State v. Hill. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-940: Messinger v. B & R Stores. Motion of appellee for
summary dismissal sustained; appeal dismissed. See, § 2-107(B)(1);
Neb. Rev. Stat. § 25-1912 (Reissue 2016).

No. A-16-942: Castonguay v. Castonguay. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-945: State v. Godden. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-950: In re Interest of Ethan P. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-952: State v. Freyer. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Garza, 295 Neb. 434, 888 N.W.2d 526 (2016).

No. A-16-955: State v. Baker. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-956: State v. Barrow. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-16-957: State v. Kodad. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).
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No. A-16-960: Seier v. Niewohner Bros. Motion of appellee for
summary dismissal sustained; appeal dismissed. See, § 2-107(B)(1);
Neb. Rev. Stat. § 25-1079 (Reissue 2016); Koch v. Aupperle, 277
Neb. 560, 763 N.W.2d 415 (2009).

No. A-16-961: Hill v. Douglas County. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-963: Mumin v. Frakes. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-966: ComeSitStay v. Department of Labor. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016).

No. A-16-969: State v. Buckley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-970: State v. Johnson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

Nos. A-16-971, A-16-977: State v. Newman. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); Neb. Rev. Stat. § 29-3001(4) (Reissue 2016).

No. A-16-973: In re Interest of J.W. Appeal dismissed. See,
§ 2-107(A)(2); Scott v. Hall, 241 Neb. 420, 488 N.W.2d 549 (1992).
See, also, Neb. Rev. Stat. §§ 25-1912 and 25-1931 (Reissue 2016).

No. A-16-974: Reo Asset Mgmt. Co. v. Mehner Family Trust.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1)
(Reissue 2016).

No. A-16-975: Chavez v. Chavez-Painter. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-976: Owens v. Owens. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-980: State v. Gamon. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-984: State v. McMillion. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-16-988: Moseman v. Moseman. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-990: State v. Colbert. Motion of appellee for summary
affirmance granted. See State v. Wills, 285 Neb. 260, 826 N.W.2d 581
(2013).
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No. A-16-991: State on behalf of Adam K. v. Nicholas B. Motion
of appellant to dismiss appeal allowed; appeal dismissed; each party
to pay own costs.

No. A-16-992: Colwell v. Mullen. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-993: City of Long Pine v. Voss. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-994: State v. Ennis. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-996: Allawi v. Staffing Concepts. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-16-999: Foundation One Bank v. Svoboda. Motion of
appellant to dismiss appeal considered; appeal dismissed.

Nos. A-16-1000, A-16-1002: State v. Voogt. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630
(2016); State v. Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-1006: State v. Drapal. Stipulation allowed; appeal
dismissed.

No. A-16-1007: Owens v. Owens. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1011: Schuemann v. City of Omaha. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-1012: State v. Hadi. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-1013: State v. Regner. Stipulation allowed; appeal
dismissed.

No. A-16-1014: State v. Hofler. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017); State v. Bauldwin,
283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-1016: Muhammad v. Frakes. Motion of appellee for
summary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
Peterson v. Houston, 284 Neb. 861, 824 N.W.2d 26 (2012).

No. A-16-1018: Leslie v. City of Sidney. Reversed and remanded
with directions.

No. A-16-1019: State v. Franklin. Stipulation allowed; appeal
dismissed.
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No. A-16-1023: Haas-Reasland v. Paramount Commercial Real
Estate Servs. Stipulation allowed; appeal dismissed with prejudice;
each party to pay own costs.

No. A-16-1024: State v. Lee. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860; 880 N.W.2d 630 (2016).

No. A-16-1026: In re Interest of Jayshawn V. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-16-1030: Dawson v. Zachry Constr. Corp. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

Nos. A-16-1033, A-16-1034: State v. Johnson. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Baxter, 295 Neb. 496, 888 N.W.2d 726
(2017); State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-1036: State v. Lawson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-1039: Cook v. Cook. Stipulation allowed; appeal dis-
missed at cost of appellant.

No. A-16-1040: In re Interest of Tiana B. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1041: J. R. Norberg Farms v. Kimball Cty. Bd. of
Equal. Motion of appellant to dismiss appeal sustained; appeal dis-
missed with prejudice; each party to pay own costs.

No. A-16-1048: State v. Purdie. Motion of appellee for summary
dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb. Rev.
Stat. § 29-2926(2)(f) (Reissue 2016).

No. A-16-1051: Lindsay Internat. Sales & Servs. v. Wegener.
Appeal dismissed. See § 2-107(A)(2).

No. A-16-1052: State v. Valentine. Stipulation allowed; appeal
dismissed.

Nos. A-16-1053, A-16-1055: State v. Wood. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Bauldwin, 283 Neb. 678, 811 N.W.2d 267
(2012).

No. A-16-1054: State v. Cruzen. Stipulation allowed; appeal
dismissed.

No. A-16-1060: State v. Smith. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2008).

No. A-16-1062: Goodwin v. Bailey. Appeal dismissed. See,
§ 2-107(A)(2); State v. Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).
See, also, Glass v. Kenney, 268 Neb. 704, 687 N.W.2d 907 (2004).
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No. A-16-1066: State v. Daye. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 683 N.W.2d 442 (2015).

No. A-16-1067: State v. Quintana. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-1068: State v. Hasbrouck. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-1070: Fraction v. James. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-16-1071: State v. Alford. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1076: State v. Johnston. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1079: State v. Friedrichsen. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-1080: State v. Widtfeldt. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).

No. A-16-1081: State v. Widtfeldt. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).

No. A-16-1083: Clark v. Tenneco, Inc. Stipulation allowed;
appeal dismissed.

No. A-16-1084: Castonguay v. Retelsdorf. Summarily affirmed.
See § 2-107(A)(1).

No. A-16-1085: State v. Holm. Motion of appellee for summary
affirmance sustained; judgment affirmed.

No. A-16-1090: State v. Reising. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. §§ 25-1329 and 25-1912(3) (Reissue
2016).

Nos. A-16-1092 through A-16-1094: State v. Harris. Motions
of appellee for summary affirmance sustained; judgments affirmed.
See, § 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-16-1096 through A-16-1099: State v. Pecka. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).
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No. A-16-1100: In re Interest of Soul H. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-1102: State v. Ruegge. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-1103: Rietz v. Gichema. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1105: Pflug v. Pflug. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-1106: State v. Cortez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-1107: Cisar v. Cisar. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-1110: Stock Realty & Auction Co. v. Kush. Motion
of appellee for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); BryanLGH v. Nebraska Dept. of Health & Human
Servs., 276 Neb. 596, 755 N.W.2d 807 (2008).

No. A-16-1113: State v. Sieben. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-16-1113: State v. Sieben. Appeal reinstated.

No. A-16-1113: State v. Sieben. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-1118: State v. Warren. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v. Dixon,
286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-16-1119: Lenser v. Sixtos. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-1126: Dixon v. Department of Corrections. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016).

No. A-16-1128: State v. Almusa. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-1134: In re Guardianship of Shelby T. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-16-1136: Hayes v. University of Nebraska-Lincoln.
Stipulation allowed; appeal dismissed.

No. A-16-1140: Gardner v. Rensch. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).
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No. A-16-1141: State v. Brooks. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-1144: State v. Munhall. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-1145: State v. Rice. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Neb.
Rev. Stat. § 29-3001(4)(a) (Reissue 2016); State v. Wetherell, 289
Neb. 312, 855 N.W.2d 359 (2014); State v. Hessler, 288 Neb. 670,
850 N.w.2d 777 (2014).

No. A-16-1147: State v. Gant. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-16-1149: State v. Wesson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-16-1151 through A-16-1153: State v. Larsen. Motions of
appellee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).

Nos. A-16-1155, A-17-015: State v. Sheldon. Appeals dismissed.
See § 2-107(A)(2).

No. A-16-1157: State v. Pokorny. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-1160: State v. Shackleford. Stipulation allowed; appeal
dismissed.

No. A-16-1161: State v. Borkowski. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-1166: Dole v. Dole. Appeal dismissed. See § 2-107(A)(2).

No. A-16-1169: State v. Calderon-Ornelas. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-16-1173: Albrecht v. Albrecht. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1175: State v. Trevino. Appeal dismissed for lack of
jurisdiction. See Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-16-1176: State v. Shirley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).
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No. A-16-1177: Rosberg v. Riesberg. Appeal dismissed. See,
§ 2-107(A)(2); Friedman v. Friedman, 20 Neb. App. 135, 819 N.W.2d
732 (2012).

Nos. A-16-1178, A-16-1179: State v. Peterson. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-1180: State v. Benson. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-16-1181: Hellbusch v. Nebraska Pub. Power Dist.
Stipulation allowed; appeal dismissed with prejudice.

No. 16-1186: Cloeter v. Bryan LGH Med. Ctr. By order of the
court, appeal dismissed for failure to file briefs.

No. A-16-1188: Tyler v. Kim. Appeal dismissed. See,
§ 2-107(A)(2); Brozovsky v. Norquest, 231 Neb. 731, 437 N.W.2d
798 (1989).

No. A-16-1189: State v. Vasa. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Bauldwin, 283 Neb. 678, 811 N.W.2d 267 (2012).

No. A-16-1190: Smith v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); Rice v.
Webb, 287 Neb. 712, 844 N.W.2d 290 (2014).

No. A-16-1191: State v. Three Thousand Six Hundred Ninety
One Dollars. Appeal dismissed. See, § 2-107(A)(2); State .
Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995).

No. A-16-1194: State v. Bratt. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-1197: State v. Wesner. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-1199: State v. Alford. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-16-1202: Tyler v. Takata Corp. By order of the court,
appeal dismissed for failure to file briefs.

No. A-16-1203: In re Interest of Saira T. et al. Appeal dismissed.
See § 2-107(A)(2).

No. A-16-1206: In re Interest of Emily N. & Sydney N. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue
2016).

No. A-16-1209: Prokop v. Ritnour. Appeal dismissed. See
§ 2-107(A)(2).
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No. A-16-1210: Payne v. Fowler. Appeal dismissed.

No. A-16-1211: State v. Gardner. Appeal dismissed. See
§ 2-107(A)(2).

No. A-16-1212: In re Interest of Alissa S. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-1214: Vesper v. Francis. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

Nos. A-16-1216, A-16-1217: State v. Guel. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-16-1219: State v. Peterson. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. §§ 25-1912(1) and 25-2301.01
(Reissue 2016).

No. A-16-1221: In re Interest of Jaxon R. Motion of appellant to
dismiss appeal sustained; appeal dismissed.

No. A-16-1222: State v. Squires. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-16-1223: Trackwell v. Eagle United Methodist Church.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1)
(Reissue 2016).

No. A-16-1224: State v. Hensley. By order of the court, appeal
dismissed for failure to file briefs.

No. A-16-1225: State v. Hensley. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Baxter, 295 Neb. 496, 888 N.W.2d 726 (2017); State v. Carpenter,
293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-16-1229: State on behalf of Kyce K. v. Le’Sean T. By
order of the court, appeal dismissed for failure to file briefs.

No. A-16-1229: State on behalf of Kyce K. v. Le’Sean T.
Appellant’s motion for rehearing granted. Appeal reinstated.

No. A-16-1232: State v. Irving. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-16-1235: State v. Lewis. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-010: Nicholson v. LeBron. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-012: State v. Serrell. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).
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No. A-17-013: State v. Alcala. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Castaneda, 295 Neb. 547, 889 N.W.2d 87 (2017).

No. A-17-014: State v. King. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-016: Christopher O. on behalf of Tayton O. v.
Phabrice G. Appeal dismissed. See § 2-107(A)(2).

No. A-17-017: State v. Wal. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-023: State v. Gardner. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-025: In re Trust of Schulz v. American Intern. Spec.
Ins. Co. Appeal dismissed. See § 2-107(A)(2). See, also, Neb. Rev.
Stat. § 25-1315(1) (Reissue 2016).

No. A-17-028: State v. Murray. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-029: Davlin v. Cruickshank. Motion of appellee for
summary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-032: McElroy v. Davita Dialysis Clinics Corp. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016).

Nos. A-17-033, A-17-034: State v. Walters. Motions of appellant
to dismiss appeal sustained; appeals dismissed.

No. A-17-041: Shelby v. Lipovsky. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-042: State v. Bonaparte. Stipulation allowed; appeal
dismissed.

No. A-17-047: State v. Plante. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-059: State v. Jones. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2). See,
also, State v. Hessler, 288 Neb. 670, 850 N.W.2d 777 (2014); State v.
Davis, 23 Neb. App. 536, 875 N.W.2d 450 (2016).

No. A-17-062: House v. House. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).
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No. A-17-063: State v. Castonguay. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-065: Johnson v. A. Schotsman & ZN. Appeal dis-
missed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016).

No. A-17-066: State v. Brooks. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-068: State v. Sands. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-071: State v. Pummel. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).

No. A-17-072: State v. Thornton. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-075: State v. Jones. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-076: Kochanowicz v. Kochanowicz. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-17-078: State v. Bryson. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-081: State v. Yanez. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-082: Valentine v. Gerber. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb.
Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-083: State v. Cooper. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-087: Robinson v. Robinson. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-088: Veron v. Gibbon Packing. Motion of appellant to
dismiss appeal sustained; appeal dismissed with prejudice.

No. A-17-091: State v. Richardson. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-17-093: In re Interest of Christopher A. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-17-094: State on behalf of Michael A. v. Samar A. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. §§ 25-2301.02 and
25-1912(1) (Reissue 2016).
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No. A-17-095: State v. Schaeffer. Stipulation allowed; appeal
dismissed.

No. A-17-096: State v. Struss. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-099: Telford v. Smith County, Texas. Motion of
appellees for summary dismissal sustained; appeal dismissed. See,
§ 2-107(B)(1); Neb. Rev. Stat. § 7-101 (Reissue 2012); Zapata v.
McHugh, 296 Neb. 216, 893 N.W.2d 720 (2017).

No. A-17-103: Meridian Holdings v. Bowden. By order of the
court, appeal dismissed for failure to file briefs.

No. A-17-104: State v. Drewes. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-106: Linden v. Turnbull. Stipulation to remand granted;
remanded for further proceedings.

No. A-17-109: State v. Razey. Appeal dismissed. See § 2-107(A)(2).

No. A-17-112: In re Interest of Anthony C. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-17-113: Hornbacher v. EH Holdings. Motion of appellant
to dismiss appeal sustained; appeal dismissed at cost of appellant.

No. A-17-114: State v. Ramirez. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).

No. A-17-137: Reising v. Department of Corrections. Appeal
dismissed. See § 2-107(A)(2).

No. A-17-138: Gray v. AAA Ins. Co. Appeal dismissed. See,
§ 2-107(A)(2); Goodman v. City of Omaha, 274 Neb. 539, 742
N.W.2d 26 (2007).

No. A-17-140: State v. Montagne. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-141: Hall v. Lan-ken Rental. Appeal dismissed. See,
§ 2-107(A)(2); Jesse B. v. Tylee H., 293 Neb. 973, 883 N.W.2d 1
(2016).

No. A-17-143: Balvin v. Department of Corr. Servs. Appeal dis-
missed. See § 2-107(A)(2). See, also, Neb. Rev. Stat. § 25-1315(1)
Reissue 2016).



- Ixx -

CASES DISPOSED OF WITHOUT OPINION

No. A-17-148: State v. Munderloh. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015); State v. Thomas,
268 Neb. 570, 685 N.W.2d 69 (2004).

No. A-17-149: State v. Benson. Stipulation allowed; appeal
dismissed.

No. A-17-152: State v. Gray. Appeal dismissed. See, § 2-107(A)(2);
Busboom v. Gregory, 179 Neb. 254, 137 N.W.2d 825 (1965). See,
also, Brozovsky v. Norquest, 231 Neb. 731, 437 N.W.2d 798 (1989).

No. A-17-155: State v. Jones. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-156: State v. Jones. Appellee’s suggestion of remand
granted.

No. A-17-157: Gerber v. P & L Finance Co. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-17-158: State v. Houston. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State
v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v. Dixon,
286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-17-159: Ellis v. Estate of Davis. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912 (Reissue 2016).

No. A-17-160: In re Interest of K.M. Appeal dismissed. See,
§ 2-107(A)(2); In re Interest of Karlie D., 283 Neb. 581, 811 N.W.2d
214 (2012). See, also, Steven S. v. Mary S., 277 Neb. 124, 760
N.W.2d 28 (2009).

No. A-17-163: First Westroads Bank v. Slattery. Appeal dis-
missed. See, § 2-107(A)(2); Deines v. Essex Corp., 293 Neb. 577,
879 N.W.2d 30 (2016).

No. A-17-164: State v. Allee. Motion of appellee for summary
dismissal sustained; appeal dismissed. See § 2-107(B)(1).

No. A-17-166: In re Guardianship of Ellyeaunnah D. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-17-167: In re Guardianship of Emmersynne D. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-17-168: Jetz Serv. Co. v. One-Property Mgmt. By order
of the court, appeal dismissed for failure to file briefs.

No. A-17-169: Devney v. Vincentini. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-172: Fitzgerald v. Cruickshank. Motion of appellee for
summary affirmance sustained; judgment affirmed. See § 2-107(B)(2).
See, also, Sanders v. Frakes, 295 Neb. 374, 888 N.W.2d 514 (2016).



- Ixxi -

CASES DISPOSED OF WITHOUT OPINION

No. A-17-174: Mumin v. State. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-175: State v. Bishop. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-176: State v. Galindo. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-179: Bush v. State. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2). See,
also, § 2-109(D).

No. A-17-180: State v. Valeriano. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-183: State v. Three Thousand Six Hundred Ninety
One Dollars. Appeal dismissed. See § 2-107(A)(2).

No. A-17-186: In re Interest of Shelby H. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-188: In re Estate of Olson. Motion of appellants to
dismiss appeal sustained; appeal dismissed.

No. A-17-189: In re Estate of Olson. Motion of appellants to
dismiss appeal sustained; appeal dismissed.

No. A-17-198: State v. Valasek. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-201: Moore v. Johnson. By order of the court, appeal
dismissed for failure to file briefs.

No. A-17-209: Harvey v. Harvey. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-214: Grant v. Grant. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-215: State v. Hansher. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-220: State v. Gardner. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-221: In re Adoption of Ellyeaunnah D. Motion of
appellant to dismiss appeal sustained; appeal dismissed.

No. A-17-222: In re Adoption of Emmersynne D. Motion of
appellant to dismiss appeal sustained; appeal dismissed.
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No. A-17-223: State v. Nyuon. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-224: State v. Carlisle. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-232: State v. Duncan. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-233: State v. Johnson. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-234: Mehner Family Trust v. U.S. Bank. Appeal
dismissed.

No. A-17-236: Smith v. Shred-It. Stipulation allowed; appeal
dismissed.

No. A-17-238: State v. Servodio. Stipulation allowed; appeal
dismissed.

No. A-17-244: State v. Raefleng. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-245: State v. Rogers. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-248: State v. Gardner. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-249: State v. Durand. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-250: State v. Krasser. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Smith, 295 Neb. 957, 892 N.W.2d 52 (2017).

No. A-17-253: State v. Alvarado. Appeal dismissed. See,
§§ 2-107(A)(2) and 2-101(B)(4); State v. Parmar, 255 Neb. 356, 586
N.W.2d 279 (1998).

No. A-17-255: State v. Colby. By order of the court, appeal dis-
missed for failure to file briefs.

No. A-17-262: In re Estate of Kelly. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-265: Midstates Bank v. Plaza Real Estate Solutions.
Motion of appellant to dismiss appeal sustained; appeal dismissed
with prejudice.
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No. A-17-268: Winkler v. Angel. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 287 Neb. 12, 840 N.W.2d 862
(2013).

No. A-17-274: State v. Blacketer. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares. 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-285: State v. Hollingsworth. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v.
Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-286: State v. Olsen. Stipulation allowed; appeal
dismissed.

No. A-17-290: Bixby v. Critel. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-292: State v. Marks. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-294: State v. Luna. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-298: State v. Villasenor. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016); State v.
Dixon, 286 Neb. 334, 837 N.W.2d 496 (2013).

No. A-17-300: State v. Gaines. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Hettle, 288 Neb. 288, 848 N.W.2d 582 (2014).

No. A-17-301: State v. Smith. Appeal dismissed. See,
§ 2-107(A)(2); State v. Billups, 10 Neb. App. 424, 632 N.W.2d 375
(2001). See, also, Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-302: In re Guardianship of Vina B. By order of the
court, appeal dismissed for failure to file briefs.

No. A-17-303: State v. Moore. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-305: State v. Charles. Motion of appellee for summary
affirmance sustained; judgment affirmed. See § 2-107(B)(2).

No. A-17-306: State v. Antony. Appeal dismissed. See,
§ 2-107(A)(2); State v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006).

No. A-17-321: Goodwin v. Mid-K. Appeal dismissed. See
§ 2-107(A)(2).
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No. A-17-323: State v. Keyes. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-334: Espinosa v. Meda. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-335: State v. Merrell. Stipulation allowed; appeal
dismissed.

No. A-17-343: State v. Smith. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Custer, 292 Neb. 88, 871 N.W.2d 243 (2015).

No. A-17-345: State v. Clark. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Artis, 296 Neb. 172, 893 N.W.2d 421 (2017).

No. A-17-352: State v. Rutt. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Casares, 291 Neb. 150, 864 N.W.2d 667 (2015); State v. Hunnel, 290
Neb. 1039, 863 N.W.2d 442 (2015).

Nos. A-17-354, A-17-355: State v. Nuss. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015). See,
also, State v. Buttercase, 296 Neb. 304, 893 N.W.2d 430 (2017); State
v. Kofoed, 283 Neb. 767, 817 N.W.2d 225 (2012).

No. A-17-358: State v. Shere. Appeal dismissed for lack of
jurisdiction.

No. A-17-364: In re Estate of Rieke. Motion of appellant to dis-
miss appeal sustained; appeal dismissed.

No. A-17-368: State v. Rodriguez. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

Nos. A-17-371, A-17-383: State v. Mason. Motions of appel-
lee for summary affirmance sustained; judgments affirmed. See,
§ 2-107(B)(2); State v. Casares, 291 Neb. 150, 864 N.W.2d 667
(2015); State v. Hunnel, 290 Neb. 1039, 863 N.W.2d 442 (2015).

No. A-17-374: State v. Bango. Appeal dismissed. See,
§ 2-107(A)(2); State v. Bluett, 295 Neb. 369, 889 N.W.2d 83 (2016).

No. A-17-375: Chuol v. Frakes. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-381: Cuenca v. Physicians Clinic. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(3) (Reissue 2016).
See, also, State v. Blair, 14 Neb. App. 190, 707 N.W.2d 8 (2005).
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No. A-17-382: State v. Bello. Stipulation allowed; appeal
dismissed.

No. A-17-388: Redding v. Duckwall Alco Stores. Appeal dis-
missed. See, § 2-107(A)(2); West Gate Bank v. American Nat. Bank,
250 Neb. 506, 550 N.W.2d 318 (1996).

No. A-17-388: Redding v. Duckwall Alco Stores. Motion of
appellant for rehearing sustained. Appeal reinstated.

No. A-17-390: State ex rel. Midwest Land Co. v. Battiatto.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. A-17-392: State v. Reddish. Stipulation allowed; appeal
dismissed.

No. A-17-393: State v. Reddish. Stipulation allowed; appeal
dismissed.

No. A-17-397: State v. Karpov. Stipulation allowed; appeal
dismissed.

No. A-17-399: Campbell v. Hansen. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-400: In re Interest of Jace D. et al. Motion of appellant
to dismiss appeal sustained; appeal dismissed.

No. A-17-402: Goodwin v. Goodwin. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-408: Donald v. Westroads Mall. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-17-413: Rosberg v. Vaughan. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-419: State v. Valerio. Stipulation allowed; appeal
dismissed.

No. A-17-437: Christ v. Markham. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-438: State v. Kamprath. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See, § 2-107(B)(2);
State v. Carpenter, 293 Neb. 860, 880 N.W.2d 630 (2016).

No. A-17-449: State v. Recca. Appeal dismissed. See,
§§ 2-107(A)(2) and 2-101(B)(4). See, also, State v. Parmar, 255 Neb.
356, 586 N.W.2d 279 (1998).

No. A-17-463: State v. McNeil. Appeal dismissed. See,
§ 2-107(A)(2); State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851
(1997).
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No. A-17-473: State v. White. Motion of appellee for summary
affirmance sustained; judgment affirmed. See, § 2-107(B)(2); State v.
Castaneda, 295 Neb. 547, 889 N.W.2d 87 (2017).

No. A-17-474: State v. Nelson. Appeal dismissed.

No. A-17-475: State v. Nelson. Appeal dismissed.

No. A-17-476: State v. Nelson. Appeal dismissed.

No. A-17-483: Travelers Indemnity Co. v. Gonzalez Constr.
Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1)
(Reissue 2016).

No. A-17-484: Goodwin v. Goodwin. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d
468 (2016).

No. A-17-489: In re Interest of Daniel K. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-490: State v. Cobb. Appeal dismissed. See § 2-107(A)(2).

No. A-17-491: Castonguay v. Trapp. Motion of appellant to dis-
miss appeal considered; appeal dismissed.

No. A-17-492: Haefs v. Matneys Colonial Manor. Motion of
appellant to dismiss appeal considered; appeal dismissed.

No. A-17-502: Watson v. Rousseau. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-508: State v. Freeman. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-2301.02 (Reissue 2016); State v.
Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

No. A-17-512: In re Estate of Kelly. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-515: State v. Hytche. Stipulation allowed; appeal
dismissed.

No. A-17-519: Akins v. Woundedshield. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-523: Jackson v. Henry. Appeal dismissed. See,
§§ 2-107(A)(2) and 2-101(B)(4); State v. Parmar, 255 Neb. 356, 586
N.W.2d 279 (1998).

No. A-17-524: State v. Tyler. Appeal dismissed. See, § 2-107(A)(2);
Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-17-541: Goodwin v. Goodwin. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d
468 (2016).

No. A-17-542: Bruna v. Department of Corrections. Appeal
dismissed. See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue
2016); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).
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No. A-17-544: Goodwin v. Goodwin. Appeal dismissed. See,
§ 2-107(A)(2); Furstenfeld v. Pepin, 23 Neb. App. 673, 875 N.W.2d
468 (2016).

No. A-17-553: In re Interest of Daniel K. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-559: Valentine v. Gerber. Motion of appellee for sum-
mary dismissal sustained; appeal dismissed. See, § 2-107(B)(1); Neb.
Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-561: State v. Bowers. Stipulation allowed; appeal
dismissed.

No. A-17-564: Rivera v. Rivera. Stipulation allowed; appeal
dismissed.

No. A-17-569: In re Estate of Filsinger. Appeal dismissed. See
§ 2-107(A)(2). See, also, Salkin v. Jacobsen, 263 Neb. 521, 641
N.W.2d 356 (2002).

No. A-17-572: Geidner v. T.O. Haas Tire Co. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed.

No. A-17-575: Taylor v. Tradesmen Internat. Appeal dismissed.
See, § 2-107(A)(2); Golnick v. Callender, 290 Neb. 395, 860 N.W.2d
180 (2015).

No. A-17-589: State v. Reuling. Stipulation allowed; appeal
dismissed.

No. A-17-590: E.D. v. Bellevue Pub. Sch. Dist. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-591: Nolan v. Chadron Community Hospital.
Stipulation allowed; appeal dismissed.

No. A-17-594: Nebraska Prop. & Liability Ins. v. Lyman-Richey
Corp. Appeal dismissed. See, § 2-107(A)(2); Neb. Rev. Stat.
§ 25-1315(1) (Reissue 2016).

No. A-17-597: Domina Law Group v. Colwell. Motion of appel-
lant to dismiss appeal sustained; appeal dismissed; each party to pay
own costs.

No. A-17-598: State v. Nuss. Appeal dismissed. See, §§ 2-107(A)(2)
and 2-101(B)(4); State v. Parmar, 255 Neb. 356, 586 N.W.2d 279
(1998).

No. A-17-599: State v. Nuss. Appeal dismissed. See, §§ 2-107(A)(2)
and 2-101(B)(4); State v. Parmar, 255 Neb. 356, 586 N.W.2d 279
(1998).

No. A-17-601: In re Estate of Taylor. Stipulation allowed; appeal
dismissed.

No. A-17-608: Valentine v. Gerber. Appeal dismissed. See
§ 2-107(A)(2).
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No. A-17-611: In re Name Change of Rida. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1912(2) (Reissue 2016).

No. A-17-613: State v. Svoboda. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-614: State v. Svoboda. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).

No. A-17-616: Gonzales v. Department of Corr. Servs. Appeal
dismissed. See § 2-107(A)(2).

No. A-17-630: State v. Sayers. Appeal dismissed. See,
§ 2-107(A)(2); State v. Haase, 247 Neb. 817, 530 N.W.2d 617 (1995).

No. A-17-632: State v. Boeckman. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-633: State v. Boeckman. Appecal dismissed. See
§ 2-107(A)(2).

No. A-17-639: Standley v. Sprague. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-641: Olson v. Koch. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1315(1) (Reissue 2016).

No. A-17-648: Stanko v. Stanko Family, Inc. Appeal dismissed.
See, § 2-107(A)(2); Neb. Rev. Stat. § 25-1902 (Reissue 2016).

No. A-17-685: In re Interest of Gach A. Appeal dismissed. See
§ 2-107(A)(2).

No. A-17-700: State v. Gray. Motion of appellant to dismiss
appeal sustained; appeal dismissed.

No. A-17-705: State v. White. Stipulation allowed; appeal
dismissed.

No. A-17-709: Boyle v. Thornton Moving & Storage. Appeal
dismissed. See Neb. Rev. Stat. §§ 25-1912(1) (Reissue 2016) and
48-170 (Cum. Supp. 2016).

No. A-17-711: State v. Nash. Appeal dismissed. See § 2-107(A)(2).

No. A-17-719: State v. Howard. Appeal dismissed. See,
§ 2-107(A)(2); Neb. Rev. Stat. § 25-1912(1) (Reissue 2016).



LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. A-13-887: State v. McSwine, 24 Neb. App. 453 (2017).
Petition of appellant for further review denied on March 23, 2017.

No. A-14-583: State v. Davis, 23 Neb. App. 536 (2016). Petition
of appellant for further review denied on June 29, 2016.

No. A-14-750: State v. Meints. Petition of appellant for further
review denied on July 13, 2016.

No. A-14-905: SBC v. Cutler, 23 Neb. App. 939 (2016). Petition
of appellee for further review denied on June 15, 2016.

No. A-14-1166: State v. McMillion, 23 Neb. App. 687 (2016).
Petition of appellant for further review denied on May 12, 2016.

No. A-15-016: Payne v. Nebraska Dept. of Corr. Servs., 24 Neb.
App. 1 (2016). Petition of appellant for further review denied on June
2, 2016.

No. S-15-035: Marshall v. Marshall, 24 Neb. App. 254 (2016).
Petition of appellee for further review sustained on November 9,
2016.

No. A-15-051: Shriner v. Friedman Law Offices, 23 Neb.
App. 869 (2016). Petition of appellees for further review denied on
September 29, 2016.

No. A-15-054: State v. Tyson, 23 Neb. App. 640 (2016). Petition
of appellant for further review denied on May 18, 2016.

No. A-15-097: State v. Cruz, 23 Neb. App. 814 (2016). Petition of
appellant for further review denied on August 8, 2016.

No. S-15-104: In re Estate of Evertson, 23 Neb. App. 734 (2016).
Petition of appellant for further review sustained on June 2, 2016.

No. A-15-138: Hillyer v. Midwest Gastrointestinal Assocs., 24
Neb. App. 75 (2016). Petition of appellant for further review denied
on August 24, 2016.

No. A-15-146: Rasmussen v. Nelson. Petition of appellant for
further review denied on May 18, 2016.

No. A-15-195: Hays v. Hays. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-201: State v. Robertson. Petition of appellant for fur-
ther review denied on July 18, 2016.

No. A-15-201: State v. Robertson. Petition of appellant pro se for
further review denied on July 18, 2016.
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PETITIONS FOR FURTHER REVIEW

No. A-15-222: Cohrs v. Bruns. Petition of appellant for further
review denied on May 4, 2016.

No. A-15-230: State v. Moss. Petition of appellant for further
review denied on August 16, 2016.

No. A-15-269: Vandelay Investments v. Brennan. Petition of
appellant for further review denied on May 12, 2016.

No. A-15-275: K & H Hideaway v. Cheloha, 24 Neb. App. 297
(2016). Petition of appellant for further review denied on November
16, 2016.

No. A-15-317: State v. Washington. Petition of appellant for fur-
ther review denied on April 19, 2017.

No. A-15-318: Stehlik v. Rakosnik, 24 Neb. App. 34 (2016).
Petition of appellants for further review denied on August 2, 2016.

No. S-15-322: Douglas County v. Archie. Petition of appellee for
further review sustained on September 21, 2016.

No. A-15-335: Sharp v. Nared. Petition of appellant for further
review denied on September 7, 2016.

No. A-15-336: Derby v. Martinez, 24 Neb. App. 17 (2016).
Petition of appellee for further review denied on June 14, 2016. See
§ 2-102(F)(1).

No. A-15-337: State v. Smith. Petition of appellant for further
review denied on July 19, 2016.

No. A-15-347: State v. Jenkins. Petition of appellant for further
review denied on June 15, 2016.

No. A-15-388: State v. Purdie. Petition of appellant for further
review denied on May 4, 2016.

No. A-15-394: Stonerook v. Green. Petition of appellant for fur-
ther review denied on August 8, 2016.

No. A-15-399: Wilson-Demel v. Demel. Petition of appellant for
further review denied on July 6, 2016, as untimely. See § 2-102(F)(1).

No. A-15-402: State v. Watson. Petition of appellant for further
review denied on June 8, 2016.

No. S-15-404: State v. Olbricht, 23 Neb. App. 607 (2016).
Petition of appellee for further review sustained on May 12, 2016.

No. A-15-413: State v. Gallegos-Palafox. Petition of appellant for
further review denied on June 8, 2016.

No. A-15-426: Spady v. Spady. Petition of appellant for further
review denied on September 1, 2016.

No. A-15-429: Deinert v. John. Petition of appellant for further
review denied on June 22, 2016.

Nos. A-15-433, A-15-1228: Cole v. Morello. Petitions of appellant
for further review denied on September 7, 2016.
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PETITIONS FOR FURTHER REVIEW

No. A-15-448: State v. Haley. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-459: Miller v. Farmers & Merchants Bank. Petition of
appellants for further review denied on August 5, 2016.

No. A-15-462: State v. Alspaugh. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-470: In re Interest of Giavanna G., 23 Neb. App. 853
(2016). Petition of appellee for further review denied on June 2, 2016.

No. A-15-480: State v. Pineda. Petition of appellant pro se for
further review denied on August 5, 2016, for lack of jurisdiction.

No. A-15-483: State v. Yanga. Petition of appellant for further
review denied on August 16, 2016.

No. A-15-492: State v. Gifford. Petition of appellant for further
review denied on June 22, 2016.

No. A-15-496: Telles v. Excel Corp. Petition of appellee for fur-
ther review denied on June 22, 2016.

No. A-15-504: State v. Papazian. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-505: State v. Laflin, 23 Neb. App. 839 (2016). Petition
of appellant for further review denied on May 2, 2016.

No. A-15-518: In re Estate of Barger. Petition of appellant for
further review denied on July 26, 2016.

No. A-15-527: State v. Alford, 24 Neb. App. 213 (2016). Petition
of appellant for further review denied on September 14, 2016.

No. A-15-548: State v. Hall. Petition of appellant for further
review denied on July 29, 2016, as untimely. See § 2-102(F)(1).

No. A-15-553: In re Interest of A.H. Petition of appellant for
further review denied on May 4, 2016.

No. A-15-560: Fellers v. Fellers. Petition of appellant for further
review denied on January 17, 2017.

No. A-15-572: State v. Burhan. Petition of appellant for further
review denied on November 3, 2016.

No. A-15-575: In re Estate of Liebig. Petition of appellant for
further review denied on July 19, 2016.

No. A-15-587: In re Interest of Phaylin D. & Phebie D. Petition
of appellee Keith C. for further review denied on May 12, 2016.

No. S-15-610: Putnam v. Scherbring. Petition of appellees for
further review sustained on March 13, 2017.

No. A-15-613: State v. Assad. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-646: Heimes v. Cedar County. Petition of appellant for
further review denied on August 19, 2016.
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No. A-15-650: Heimes v. Arens. Petition of appellant for further
review denied on August 19, 2016.

No. A-15-651: Ulferts v. Prokop. Petition of appellant for further
review denied on March 29, 2017.

No. A-15-653: Dahlgren v. Dahlgren. Petition of appellee for
further review denied on June 29, 2016.

No. S-15-658: In re Interest of Alec S., 23 Neb. App. 792 (2016).
Petition of appellant for further review sustained on May 12, 2016.

No. A-15-665: State v. Frazier. Petition of appellant for further
review denied on July 19, 2016.

No. A-15-666: State v. Goodwin. Petition of appellant for further
review denied on August 2, 2016.

No. A-15-673: State v. Potter. Petition of appellant for further
review denied on June 29, 2016.

No. A-15-698: State on behalf of Gaige R. v. James M. Petition
of appellee for further review denied on September 12, 2016, as pre-
mature. See § 2-102(F)(1).

No. A-15-698: State on behalf of Gaige R. v. James M. Petition
of appellee for further review denied on November 23, 2016.

No. A-15-704: State v. Palma-Solano. Petition of appellant for
further review denied on August 5, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-15-730: In re Estate of Warner. Petition of appellant for
further review denied on February 14, 2017.

No. A-15-754: State v. Schmidt. Petition of appellant for further
review denied on August 8, 2016.

No. A-15-755: Steiner v. Steiner. Petition of appellant for further
review denied on June 15, 2016.

No. A-15-775: Ponec v. Guy Strevey & Assocs. Petition of appel-
lant for further review denied on March 23, 2017.

No. A-15-777: Jones v. McDonald Farms, 24 Neb. App. 649
(2017). Petition of appellant for further review denied on June 26,
2017.

No. A-15-790: State v. Newcomer, 23 Neb. App. 761 (2016).
Petition of appellant for further review denied on May 12, 2016.

No. A-15-792: State v. Obley. Petition of appellant for further
review denied on April 12, 2017.

No. A-15-799: Puls v. Knoblauch. Petition of appellant for further
review denied on October 12, 2016.

No. A-15-811: In re Trust Created by Haberman, 24 Neb. App.
359 (2016). Petition of appellant for further review denied on January
4,2017.
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No. A-15-825: In re Trust of Giventer. Petition of appellant
for further review denied on February 6, 2017, as premature. See
§ 2-102(F)(1).

No. A-15-825: In re Trust of Giventer. Petition of appellant for
further review denied on April 19, 2017.

No. A-15-833: Floerchinger v. Floerchinger, 24 Neb. App. 120
(2016). Petition of appellant for further review denied on August 24,
2016.

No. A-15-834: State v. Eagle Elk. Petition of appellant for further
review denied on December 13, 2016.

No. A-15-840: State v. Wynne, 24 Neb. App. 377 (2016). Petition
of appellant for further review denied on January 10, 2017.

No. A-15-842: State v. Brown. Petition of appellant for further
review denied on May 4, 2016.

No. A-15-845: Maradiaga v. Specialty Finishing, 24 Neb. App.
199 (2016). Petition of appellant for further review denied on October
14, 2016.

No. A-15-852: State v. Brunswick. Petition of appellant for fur-
ther review denied on June 8, 2016.

No. A-15-890: Hanson v. McCawley. Petition of appellant for
further review denied on February 3, 2017.

No. S-15-897: State v. Huff, 24 Neb. App. 551 (2017). Petition of
appellant for further review sustained on May 2, 2017.

No. A-15-899: Anthony v. Cattle Nat. Bank & Trust Co. Petition
of appellant for further review denied on June 20, 2017.

Nos. A-15-900, A-16-003: Cattle Nat. Bank & Trust Co. v.
Anthony. Petitions of appellant for further review denied on June
20, 2017.

No. A-15-916: In re Interest of Moctavin D. et al. Petition of
appellant for further review denied on July 19, 2016.

No. A-15-917: State v. Merrill. Petition of appellant for fur-
ther review denied on February 6, 2017, for failure to comply with
§ 2-102(F)(1).

No. A-15-919: State v. Sazama. Petition of appellant for further
review denied on October 19, 2016.

No. A-15-935: State v. Kirchhoff. Petition of appellant for further
review denied on September 1, 2016.

No. A-15-946: In re Interest of Elijah P. et al., 24 Neb. App.
521 (2017). Petition of appellee for further review denied on June 6,
2017.

No. A-15-947: State v. Romero. Petition of appellant for further
review denied on August 12, 2016.
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No. A-15-949: Ewert v. Arabi. Petition of appellant for further
review denied on August 29, 2016, as untimely. See § 2-102(F)(1).

No. A-15-961: Kelly H. v. Luke M. Petition of appellant for fur-
ther review denied on August 12, 2016.

No. A-15-962: Kelly H. on behalf of Dominique M. v. Luke M.
Petition of appellant for further review denied on August 12, 2016.

No. A-15-964: Kelly H. on behalf of Dominique M. v. Ashley H.
Petition of appellant for further review denied on August 12, 2016.

No. A-15-970: State v. Lightspirit. Petition of appellant for fur-
ther review denied on January 9, 2017.

No. A-15-977: In re Estate of Ackerman, 24 Neb. App. 588
(2017). Petition of appellant for further review denied on May 30,
2017.

No. A-15-980: VanEiser, LLC v. Nebraska Bank of Commerce.
Petition of appellant for further review denied on June 13, 2017.

No. A-15-985: State v. Ostrum. Petition of appellant for further
review denied on July 26, 2016.

No. A-15-988: WBE Company v. State. Petition of appellant for
further review denied on March 8, 2017.

No. A-15-994: State v. Johnson. Petition of appellant for further
review denied on April 4, 2017.

No. A-15-1003: State v. Crowl. Petition of appellant for further
review denied on September 1, 2016.

No. A-15-1007: Bouzis v. Bouzis. Petition of appellee for further
review denied on April 18, 2017.

No. A-15-1024: Perea v. Gomez. Petition of appellant for further
review denied on May 10, 2017.

No. A-15-1034: CACH, LLC v. deNourie. Petition of appellant
for further review denied on April 6, 2017.

No. A-15-1037: Jacob v. Cotton. Petition of appellant for further
review denied on April 6, 2017.

No. A-15-1039: State v. Cook. Petition of appellant for further
review denied on July 10, 2017.

Nos. A-15-1042, A-15-1043: In re Interest of Hunter P. et al.
Petitions of appellant for further review denied on August 18, 2016.

No. A-15-1048: In re Interest of Ravin L. Petition of appellant
for further review denied on September 8, 2016.

No. A-15-1055: Anderson v. Anderson. Petition of appellant for
further review denied on May 18, 2016.

No. A-15-1067: SFI LTD. Partnership 53 v. Ray Anderson, Inc.
Petition of appellant for further review denied on May 11, 2017.
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No. A-15-1076: State v. McDermott. Petition of appellant for
further review denied on August 30, 2016.

No. A-15-1081: In re Interest of Kelsey A. Petition of appellant
for further review denied on June 22, 2016.

No. A-15-1082: In re Interest of Kailee A. Petition of appellant
for further review denied on June 22, 2016.

No. A-15-1083: In re Interest of Klayton C. Petition of appellant
for further review denied on June 22, 2016.

No. A-15-1086: State v. Magallanes. Petition of appellant for fur-
ther review denied on March 27, 2017, as untimely. See § 2-102(F)(1).

No. A-15-1112: Parking Mgmt. & Consultants v. City of Omaha.
Petition of appellant for further review denied on July 20, 2017.

No. A-15-1113: State v. Pigee. Petition of appellant for further
review denied on April 10, 2017.

No. A-15-1117: State v. Heiser. Petition of appellant for further
review denied on June 2, 2016.

No. A-15-1118: Mitchell v. Mansfield. Petition of appellant for
further review denied on January 4, 2017, as premature.

No. A-15-1118: Mitchell v. Mansfield. Petition of appellant for
further review denied on April 10, 2017.

No. A-15-1136: In re Interest of Tresdon N. Petition of appellant
pro se for further review denied on July 26, 2016.

No. A-15-1143: Hovey v. Hovey. Petition of appellee for further
review denied on July 12, 2017.

No. A-15-1149: Ryan Family L.L.C. v. Ryan. Petition of appellee
Stacy Ryan for further review denied on July 19, 2016.

No. A-15-1154: State v. Chavez. Petition of appellant for further
review denied on January 17, 2017.

No. A-15-1158: In re Interest of Alyssa D. et al. Petition of
appellant for further review denied on October 19, 2016.

No. A-15-1161: State v. McCrickert, 24 Neb. App. 496 (2017).
Petition of appellant for further review denied on March 23, 2017.

No. A-15-1165: State v. Dubas. Petition of appellant for further
review denied on December 22, 2016.

Nos. A-15-1170 through A-15-1172: In re Interest of Cristalyla
C. et al. Petitions of appellant for further review denied on November
1, 2016.

Nos. A-15-1180, A-15-1221: State v. Engstrom. Petitions of
appellant for further review denied on April 10, 2017.

No. A-15-1184: Ammon v. Nagengast, 24 Neb. App. 632 (2017).
Petition of appellant for further review denied on June 5, 2017.
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PETITIONS FOR FURTHER REVIEW

No. A-15-1185: State v. Yanga. Petition of appellant for further
review denied on July 13, 2016.

No. A-15-1186: State v. Cannon. Petition of appellant for further
review denied on January 18, 2017.

No. A-15-1195: State v. Green. Petition of appellant for further
review denied on May 12, 2016.

No. A-15-1199: State v. Killingsworth. Petition of appellant for
further review denied on June 2, 2016.

No. A-15-1200: In re Interest of Willie G. et al. Petition of
appellant for further review denied on January 9, 2017.

No. A-15-1233: State v. Edwards. Petition of appellant pro se for
further review denied on March 10, 2017.

No. A-15-1236: In re Interest of Hannah R. Petition of appellant
for further review denied on September 20, 2016.

No. A-15-1237: Castonguay v. Frakes. Petition of appellant for
further review denied on August 2, 2016.

No. A-15-1242: In re Interest of Landyn M. Petition of appellant
for further review denied on August 2, 2016.

No. A-15-1243: In re Interest of Kaidyn M. Petition of appellant
for further review denied on August 2, 2016.

No. A-16-012: In re Conservatorship & Guardianship of
Lindhurst. Petition of appellant for further review denied on April
6, 2017.

No. A-16-030: In re Interest of Julia D. Petition of appellant for
further review denied on November 14, 2016.

No. A-16-033: Kountze v. Domina Law Group. Petition of
appellant for further review denied on August 4, 2017.

No. A-16-044: State v. Smith. Petition of appellant pro se for fur-
ther review denied on November 22, 2016.

No. A-16-068: State v. Templeman. Petition of appellant for fur-
ther review denied on July 19, 2016.

No. A-16-070: Jacob v. Department of Corr. Servs. Petition of
appellant for further review denied on February 21, 2017.

No. A-16-073: In re Interest of Alexander Z. Petition of appel-
lant for further review denied on January 10, 2017.

No. A-16-080: Campbell v. Gage. Petition of appellant for further
review denied on February 10, 2017.

No. A-16-087: State v. McDonald. Petition of appellant for fur-
ther review denied on June 15, 2016.

No. A-16-101: State v. Scott. Petition of appellant for further
review denied on November 8, 2016.
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No. S-16-115: State v. Schiesser, 24 Neb. App. 407 (2016).
Petition of appellant for further review sustained on February 15,
2017.

No. A-16-121: Bilderback-Vess v. Vess. Petition of appellant for
further review denied on June 29, 2017.

No. A-16-126: Latenser v. Omaha Zoning Board of Appeals.
Petition of appellant for further review denied on August 4, 2017.

No. S-16-127: Komar v. State, 24 Neb. App. 692 (2017). Petition
of appellant for further review sustained on August 4, 2017.

No. A-16-134: State v. McClease. Petition of appellant for further
review denied on October 12, 2016.

No. A-16-149: Santos v. Madsen. Petition of appellant for further
review denied on May 31, 2016.

No. A-16-150: Boyer v. Boyer, 24 Neb. App. 434 (2017). Petition
of appellant for further review denied on March 7, 2017.

No. A-16-159: Moser v. Lancaster Cty. Bd. of Equal. Petition of
appellants for further review denied on May 13, 2016.

No. A-16-162: State v. Castonguay. Petition of appellant for fur-
ther review denied on May 4, 2016.

Nos. A-16-165, A-16-168, A-16-169: State v. Holliman. Petitions
of appellant for further review denied on July 26, 2016.

Nos. A-16-177 through A-16-181: In re Interest of Jaina W. et
al. Petitions of appellant for further review denied on November 28,
2016.

No. A-16-187: In re Interest of Jaymon M. Petition of appellant
for further review denied on October 12, 2016.

No. A-16-188: Rivera v. Schreiber Foods. Petition of appellant
for further review denied on April 25, 2016.

No. A-16-189: In re Interest of Angeleah M. & Ava M. Petition
of appellant for further review denied on December 9, 2016.

No. A-16-197: In re Interest of Treton A. Petition of appellant
for further review denied on August 18, 2016.

No. A-16-205: State v. Martin. Petition of appellant for further
review denied on June 22, 2016.

No. A-16-211: Central Platte NRD v. Smith. Petition of appellant
for further review denied on May 8, 2017.

No. A-16-213: State v. Sundquist. Petition of appellant for further
review denied on September 22, 2016.

No. A-16-224: State v. Garibo. Petition of appellant for further
review denied on January 4, 2017, for failure to file brief in support.
See § 2-102(F)(1).
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PETITIONS FOR FURTHER REVIEW

No. A-16-224: State v. Garibo. Pectition of appellant pro se
for further review denied on January 4, 2017, as untimely. See
§ 2-102(F)(1).

No. A-16-245: State v. Castillo-Zamora. Petition of appellant
for further review denied on August 11, 2016, as untimely. See
§ 2-102(F)(1).

No. A-16-248: Lewis v. Lewis. Petition of appellant for further
review denied on June 20, 2017.

No. A-16-249: Aschoff v. State. Petition of appellants for further
review denied on July 10, 2017.

No. A-16-250: Arndt v. Arndt. Petition of appellant for further
review denied on July 31, 2017.

No. A-16-251: State v. Wabashaw. Petition of appellant for fur-
ther review denied on June 2, 2017.

No. A-16-254: In re Interest of Isaiah S. & Noah F. Petition of
appellant for further review denied on February 3, 2017.

No. S-16-255: State v. Rivera. Petition of appellant for further
review sustained on May 8§, 2017.

No. S-16-267: Hintz v. Farmers Co-op Assn., 24 Neb. App. 561
(2017). Petition of appellee for further review sustained on April 19,
2017.

No. A-16-268: State v. Branch. Petition of appellant for further
review denied on January 6, 2017.

No. A-16-270: Rosberg v. Rosberg. Petition of appellant for fur-
ther review denied on August 11, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-16-271: Rosberg v. Riesberg. Petition of appellant for fur-
ther review denied on September 1, 2016.

No. A-16-272: Domina Law Group v. Kountze. Petition of
appellant for further review denied on August 4, 2017.

No. A-16-275: In re Interest of Aaliyah G. et al. Petition of
appellant for further review denied on January 4, 2017.

No. A-16-282: Ehrke v. Mamot. Petition of appellant for further
review denied on June 7, 2017.

No. A-16-287: Gray v. Nebraska Dept. of Corr. Servs. Petition
of appellant for further review denied on May 16, 2017.

No. A-16-289: State v. Milton. Petition of appellant for further
review denied on May 2, 2017.

No. A-16-290: State v. Pickel. Petition of appellant for further
review denied on August 30, 2016.

No. A-16-291: State v. Chambers. Petition of appellant for fur-
ther review denied on January 4, 2017.
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No. A-16-293: State v. Hostetter. Petition of appellant for further
review denied on December 21, 2016.

No. A-16-294: State v. Rice. Petition of appellant for further
review denied on June 8, 2016.

No. A-16-298: In re Interest of Markel B. Petition of appellant
for further review denied on December 16, 2016.

No. A-16-305: State v. Weathers. Petition of appellant for further
review denied on February 14, 2017, as untimely. See § 2-102(F)(1).

No. A-16-316: State v. Nielson. Petition of appellant for further
review denied on November 1, 2016.

No. A-16-320: In re Interest of William M. Petition of appellee
for further review denied on February 22, 2017.

No. A-16-322: In re Interest of Brianna L. Petition of appellee
Darryl L. for further review denied on February 3, 2017.

No. S-16-327: Mumin v. Frakes. Petition of appellant for further
review sustained on May 10, 2017.

No. A-16-348: Tyler v. Wachtler. Petition of appellant for further
review denied on December 7, 2016.

No. A-16-354: State v. Parnell. Petition of appellant pro se for
further review denied on February 14, 2017.

No. A-16-363: State v. Dean. Petition of appellant for further
review denied on January 10, 2017.

No. A-16-368: State on behalf of Natalya B. & Nikiah A. v.
Bishop A., 24 Neb. App. 477 (2017). Petition of appellant for further
review denied on March 29, 2017.

No. A-16-374: Koch v. City of Sargent. Petition of appellant for
further review denied on July 13, 2016.

No. A-16-385: State v. Swift. Petition of appellant for further
review denied on July 19, 2016.

Nos. A-16-387, A-16-388: State v. Hawks. Petitions of appellant
for further review denied on March 7, 2017.

No. A-16-390: Rosberg v. Rosberg. Petition of appellant for
further review denied on August 5, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-16-391: Rosberg v. Rosberg. Petition of appellant for
further review denied on August 5, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-16-392: Rosberg v. Sand. Petition of appellant for fur-
ther review denied on August 5, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-16-394: Koch v. Clark. Petition of appellant for further
review denied on August 12, 2016.
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PETITIONS FOR FURTHER REVIEW

No. A-16-396: Rosberg v. Johnson. Petition of appellant for
further review denied on August 5, 2016, for failure to comply with
§ 2-102(F)(1).

No. A-16-411: Onuachi v. Harry S. Peterson Co. Petition of
appellant for further review denied on May 30, 2017.

No. A-16-428: In re Interest of Damerio C. et al. Petition of
appellant for further review denied on April 7, 2017.

No. A-16-430: Zellner v. Latham. Petition of appellant for further
review denied on April 4, 2017.

No. A-16-439: State v. Rolling. Petition of appellant for further
review denied on January 18, 2017.

No. A-16-443: Village of Mead v. Gonzales. Petition of appel-
lants for further review denied on August 18, 2016.

No. A-16-448: Santos v. Cruickshank. Petition of appellant pro
se for further review denied on November 3, 2016.

No. A-16-458: State v. Mead. Petition of appellant for further
review denied on March 8, 2017.

No. A-16-459: Panhandle Collections v. Jacobson. Petition of
appellant for further review denied on June 26, 2017.

No. A-16-464: State v. Artis. Petition of appellant for further
review denied on October 13, 2016, as prematurely filed.

No. A-16-468: State v. Rosas. Petition of appellant pro se for fur-
ther review denied on May 16, 2017.

No. A-16-472: State v. Black. Petition of appellant for further
review denied on February 15, 2017.

No. A-16-475: State v. Schmidt. Petition of appellant for further
review denied on May 10, 2017.

No. A-16-477: Kiser v. Grinnell. Petition of appellant for further
review denied on April 10, 2017.

No. A-16-481: Clark v. Ladwig. Petition of appellants for further
review denied on October 5, 2016.

No. A-16-488: State v. Eigsti. Petition of appellant for further
review denied on October 18, 2016.

No. A-16-505: State v. Heldt. Petition of appellant for further
review denied on June 6, 2017.

No. A-16-517: State v. Pope. Petition of appellant for further
review denied on February 22, 2017.

No. A-16-528: State v. Herrin. Petition of appellant for further
review denied on June 5, 2017.

No. A-16-531: In re Interest of Yue-Bo W. & Xin-Bo W. Petition
of appellant for further review denied on July 20, 2017.



- Xci -

PETITIONS FOR FURTHER REVIEW

No. A-16-531: In re Interest of Yue-Bo W. & Xin-Bo W. Petition
of appellee for further review denied on July 20, 2017.

No. A-16-540: In re Interest of Paul J. et al. Petition of appellant
for further review denied on March 6, 2017. See § 2-102(F)(1).

No. S-16-550: State v. Mendez-Osorio. Petition of appellant for
further review sustained on March 16, 2017.

No. A-16-552: State v. Woolery. Petition of appellant for further
review denied on January 26, 2017.

No. A-16-553: In re Interest of Hindryk B. Petition of appellant
for further review denied on March 29, 2017.

No. A-16-556: Holloway v. Lancaster County. Petition of appel-
lant pro se for further review denied on August 11, 2016, for failure
to comply with § 2-102(F)(1).

No. A-16-562: State v. Diequez. Petition of appellant for further
review denied on November 22, 2016.

No. A-16-576: Castonguay v. Stieren. Petition of appellant for
further review denied on August 7, 2017.

No. A-16-578: Rosberg v. Skorupa. Petition of appellant for fur-
ther review denied on April 26, 2017.

No. A-16-581: Rosberg v. Vaughan. Petition of appellant for fur-
ther review denied on April 26, 2017.

No. A-16-584: State v. Kennedy. Petition of appellant for further
review denied on April 10, 2017.

No. A-16-592: State v. Blankenship. Petition of appellant for fur-
ther review denied on March 3, 2017.

No. A-16-601: State v. Kincaid. Petition of appellant for further
review denied on June 14, 2017.

No. A-16-631: State v. Bowman. Petition of appellant for further
review denied on June 26, 2017.

No. A-16-662: State v. Delgado. Petition of appellant for further
review denied on July 20, 2017.

No. A-16-669: State v. Porter. Petition of appellant for further
review denied on May 2, 2017.

No. A-16-671: State v. Hollins. Petition of appellant for further
review denied on July 20, 2017.

No. A-16-684: In re Interest of K.W., 24 Neb. App. 619 (2017).
Petition of appellant for further review denied on June 26, 2017.

No. A-16-691: State v. Lieser. Petition of appellant for further
review denied on January 6, 2017.

No. A-16-692: Thanawalla v. Thanawalla. Petition of appellant
for further review denied on April 19, 2017.
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PETITIONS FOR FURTHER REVIEW

No. A-16-707: State v. Castonguay. Petition of appellant for fur-
ther review denied on November 21, 2016.

No. A-16-720: Fraction v. Rookstool. Petition of appellant for
further review denied on May 17, 2017.

No. A-16-735: State v. Fisher. Petition of appellant for further
review denied on January 11, 2017.

No. A-16-744: State v. Swenson. Petition of appellant for further
review denied on February 22, 2017.

No. A-16-749: State v. Segundo. Petition of appellant for further
review denied on April 10, 2017.

No. A-16-759: In re Interest of Phoenix W. et al. Petition of
appellant for further review denied on July 6, 2017.

No. A-16-767: Onuachi v. Alliance Group. Petition of appellant
for further review denied on March 16, 2017.

No. A-16-776: Lombardo v. Sedlacek. Petition of appellant for
further review denied on March 10, 2017.

No. A-16-781: State v. Schultz. Petition of appellant for further
review denied on April 10, 2017.

No. A-16-802: Giandinoto v. Giandinoto. Petition of appellant
for further review denied on June 5, 2017.

No. A-16-808: State v. Reinig. Petition of appellant for further
review denied on May 10, 2017.

No. A-16-825: State v. Rios. Petition of appellant for further
review denied on August 4, 2017.

No. A-16-834: Tyler v. City of Omaha. Petition of appellant for
further review denied on January 4, 2017. See § 2-102(F)(1).

No. A-16-837: Valentine v. Gerber. Petition of appellant for fur-
ther review denied on November 28, 2016.

No. A-16-838: State v. Klingelhoefer. Petition of appellant for
further review denied on March 10, 2017.

No. A-16-853: State v. Ross. Petition of appellant for further
review denied on June 28, 2017.

No. A-16-882: State v. Hobdell. Petition of appellant for further
review denied on July 6, 2017.

No. A-16-917: Olson v. Koch. Petition of appellant for further
review denied on March 10, 2017.

No. A-16-922: State v. Tyler. Petition of appellant for further
review denied on December 12, 2016, as untimely. See § 2-102(F)(1).

No. A-16-937: Finke v. Employer Solutions Staffing. Petition of
appellant for further review denied on July 19, 2017.

No. A-16-945: State v. Godden. Petition of appellant for further
review denied on February 3, 2017.
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PETITIONS FOR FURTHER REVIEW

No. A-16-947: In re Interest of Austin G., 24 Neb. App. 773
(2017). Petition of appellant for further review denied on August 7,
2017.

No. A-16-949: Assad v. Sidney Regional Med. Ctr. Petition of
appellant for further review denied on July 12, 2017.

No. A-16-957: State v. Kodad. Petition of appellant for further
review denied on May 2, 2017.

No. A-16-960: Seier v. Niewohner Bros. Petition of appellant for
further review denied on April 6, 2017.

Nos. A-16-971, A-16-977: State v. Newman. Petitions of appel-
lant for further review denied on May 8, 2017.

No. A-16-1045: Krenk v. Franks. Petition of appellant for further
review denied on August 2, 2017.

Nos. A-16-1053, A-16-1055: State v. Wood. Petitions of appellant
for further review denied on March 7, 2017.

No. A-16-1084: Castonguay v. Retelsdorf. Petition of appellant
for further review denied on May 16, 2017.

No. A-16-1090: State v. Reising. Petition of appellant for further
review denied on April 21, 2017.

No. A-16-1090: State v. Reising. Petition of appellant pro se for
further review denied on April 21, 2017.

No. A-16-1102: State v. Ruegge. Petition of appellant pro se for
further review denied on August 7, 2017.

No. A-16-1140: Gardner v. Rensch. Petition of appellant for fur-
ther review denied on June 2, 2017.

No. A-16-1145: State v. Rice. Petition of appellant for further
review denied on May 17, 2017.

Nos. A-16-1155, A-17-015: State v. Sheldon. Petitions of appel-
lant for further review denied on June 6, 2017.

No. A-16-1175: State v. Trevino. Petition of appellant for further
review denied on April 17, 2017.

No. A-16-1176: State v. Shirley. Petition of appellant for further
review denied on April 26, 2017.

No. A-16-1177: Rosberg v. Riesberg. Petition of appellant for
further review denied on March 17, 2017. See § 2-107(A)(2).

No. A-16-1199: State v. Alford. Petition of appellant for further
review denied on May 30, 2017.

No. A-16-1209: Prokop v. Ritnour. Petition of appellant for fur-
ther review denied on March 27, 2017, as untimely. See § 2-102(F)(1).

No. A-16-1211: State v. Gardner. Petition of appellant for further
review denied on March 27, 2017, as untimely. See § 2-102(F)(1).
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PETITIONS FOR FURTHER REVIEW

Nos. A-16-1216, A-16-1217: State v. Guel. Petitions of appellant
for further review denied on June 19, 2017.

No. A-17-013: State v. Alcala. Petition of appellant pro se for
further review denied on June 26, 2017.

No. A-17-014: State v. King. Petition of appellant for further
review denied on June 28, 2017.

No. A-17-023: State v. Gardner. Petition of appellant for further
review denied on April 19, 2017.

No. A-17-063: State v. Castonguay. Petition of appellant for fur-
ther review denied on May 16, 2017.

No. A-17-094: State on behalf of Michael A. v. Samar A.
Petition of appellant for further review denied on March 7, 2017, for
lack of jurisdiction. See, §§ 2-102(F)(1) and 2-101; Neb. Rev. Stat.
§ 25-2301.02 (Reissue 2016).

No. A-17-137: Reising v. Department of Corrections. Petition of
appellant for further review denied on August 4, 2017, as untimely
filed.

No. A-17-164: State v. Allee. Petition of appellant for further
review denied on July 26, 2017, as premature.

No. A-17-172: Fitzgerald v. Cruickshank. Petition of appellant
for further review denied on July 20, 2017.

No. A-17-175: State v. Bishop. Petition of appellant for further
review denied on June 26, 2017.

No. A-17-209: Harvey v. Harvey. Petition of appellant for further
review denied on June 19, 2017, as untimely.

No. A-17-209: Harvey v. Harvey. Petition of appellant for further
review denied on June 30, 2017.

No. A-17-215: State v. Hansher. Petition of appellant for further
review denied on July 31, 2017.

No. A-17-253: State v. Alvarado. Petition of appellant for further
review denied on June 6, 2017.

No. A-17-358: State v. Shere. Petition of appellant for further
review denied on June 20, 2017.

No. A-17-358: State v. Shere. Petition of appellant for further
review denied on August 2, 2017, for lack of jurisdiction.

No. A-17-399: Campbell v. Hansen. Petition of appellant for fur-
ther review denied on July 26, 2017, as premature.
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CHRISTOPHER M. PAYNE, APPELLANT,
V. NEBRASKA DEPARTMENT OF
CORRECTIONAL SERVICES
ET AL., APPELLEES.

879 N.w.2d 705

Filed May 3, 2016. No. A-15-016.

Right to Counsel. In civil cases, there is no constitutional or statutory
right to appointed counsel.

Constitutional Law: Courts: States. The question of when federal law
should displace state law in state court proceedings under the Supremacy
Clause is governed by the reverse-Erie doctrine set out in Erie R. Co. v.
Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 (1938).

Federal Acts: Courts: States. State courts hearing federal law claims
may generally utilize their own procedural rules so long as they do not
1nfr1nge upon the substantive federal law at issue.

: . When a state court hears a claim based on federal
law, the state’s procedural rules may be preempted by federal law if they
fail to protect substantive federal rights.

Constitutional Law: Federal Acts: Courts: States. The Supremacy
Clause imposes on state courts a constitutional duty to proceed in such
manner that all the substantial rights of the parties under controlling
federal law are protected.

Federal Acts: Courts: States. Where a claim heard in state court is
based upon a federal statute and that statute does not dictate procedure,
the state court conducts a preemption analysis to determine whether a
particular state procedure is preempted by federal law. This preemp-
tion analysis considers the federal interest of uniformity in adjudicat-
ing federal rights and the countervailing state interest in administering
its courts.

Public Officers and Employees: Immunity: Liability. Qualified
immunity protects government officials from liability for civil dam-
ages insofar as their conduct does not violate clearly established
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statutory or constitutional rights of which a reasonable person would
have known.

8. o Qualified immunity consists of two inquiries: (1)
Whether the facts that a plaintiff has alleged make out a violation of a
constitutional right and (2) whether the right at issue was clearly estab-
hshed at the time of the defendant’s alleged misconduct.

9. : . The protection of qualified immunity applies regard-
less of whether the government official’s error is a mistake of law, a
mistake of fact, or a mistake based on mixed questions of law and fact.

10. : : Qualified immunity gives government officials
breathlng room to make reasonable but mistaken judgments and pro-
tects all but the plainly incompetent or those who knowingly violate
the law.

11. : . The dispositive inquiry for qualified immunity is
whether it would be clear to a reasonable officer in the agent’s position
that his conduct was unlawful in the situation he confronted.

12. Rules of Evidence: Other Acts. Evidence of other crimes, wrongs,
or acts is not admissible to prove the character of a person in order to
show that he or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake
or accident.

13. Trial: Evidence: Appeal and Error. A trial court has the discretion to
determine the relevancy and admissibility of evidence, and such deter-
minations will not be disturbed on appeal unless they constitute an abuse
of that discretion.

14. Judgments: Words and Phrases. A judicial abuse of discretion requires
that the reasons or rulings of a trial judge be clearly untenable, unfairly
depriving a litigant of a substantial right and a just result.

15. Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Appeal from the District Court for Lancaster County: JobI
NELsoON, Judge. Affirmed.

Christopher M. Payne, pro se.

Douglas J. Peterson, Attorney General, and Bijan Koohmaraie
for appellee.

INBODY, PIRTLE, and RIEDMANN, Judges.
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RIEDMANN, Judge.
INTRODUCTION

Christopher M. Payne is an inmate housed at the Tecumseh
State Correctional Institution (TSCI) in Tecumseh, Nebraska.
He filed suit against the Nebraska Department of Correctional
Services (the Department) and several of its employees in
their individual and official capacities after being prevented
from corresponding with a person housed in a secure treatment
facility. After pretrial motions and orders disposed of Payne’s
case against the Department and the State employees in their
official capacities, he tried his remaining claims against the
State employees in their individual capacities under 42 U.S.C.
§ 1983 (2012) before a jury. Following Payne’s case in chief,
the district court for Lancaster County, Nebraska, sustained the
defendants’ motion for a directed verdict and dismissed the
suit. Payne appeals from this order.

After review of the record and the parties’ factual and legal
arguments, we affirm the judgment of the district court.

BACKGROUND

The TSCI mailroom procedures manual prohibits TSCI’s
inmates from receiving mail from inmates housed at correc-
tional institutions. On August 3, 2011, Payne received a notice
of returned mail stating that a letter mailed from Rodger Robb
in Moose Lake, Minnesota, had been returned to the sender. A
copy of the envelope was attached to the returned mail notice,
showing that the letter had been stamped “Mailed From A
Secure Treatment Facility.” The returned mail notice stated
that the reason for the return was that “[t]he mail [was] from
another correctional facility and the writer is not approved
to correspond.”

Catherine Peters, a mailroom employee at TSCI, testi-
fied that she received the letter and believed that it was sent
from a correctional institution because of the stamp labeling
it from a “Secure Treatment Facility.” She then followed
the procedure for dealing with mail that is sent from a cor-
rectional institution; that is, she checked to see if Payne’s
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file contained authorization to correspond with the sender,
and when it did not, she returned the letter and sent a notice
to Payne.

After receiving the notice of returned mail, Payne submit-
ted an “Inmate Interview Request” form with a message for
Peters. The message reads: “Several times now Warden Britten
has told you people that I am authorized to receive letters from
. . . Robb, because he is not in a correctional facility nor an
inmate, yet you must be dense because you again rejected his
letter. If you can’t follow instructions get a new job!” Fred
Britten, the warden, replied directly to this message, stating,
“Research indicates that . . . Robb’s return address is that
of a sex offender program. Additionally, see attached enve-
lope which states that it was mailed from a ‘secure treatment
facility.” You do not have authorization to correspond with
this individual.”

An administrative assistant to the warden testified that she
performed the research on the Moose Lake facility and drafted
the warden’s response to the initial inmate interview request.
She had no specific recollection of what research she con-
ducted, although she was certain that she had researched the
facility and stated she may have performed an Internet search.
The warden had no specific recollection of hearing her describe
her research or doing any research of his own.

On August 12, 2011, Payne submitted an “Informal Grievance
Resolution Form” stating that Robb is not an inmate in a cor-
rectional facility, but, rather, a patient in a treatment facility,
and that correspondence should be allowed. A prison official
responded in September, stating, “You do not have authoriza-
tion to correspond with this individual.”

Payne then submitted “Step One” (Step 1) grievance forms
on September 20 and 25, 2011, stating that Robb was not an
“inmate” nor in a “correctional institution,” but that he is a
patient in a mental health facility. Assistant warden Michelle
Hillman responded to one of these Step 1 grievance forms,
and the warden responded to the other. Both concurred with
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the informal grievance response, and neither allowed Payne to
correspond with Robb.

The assistant warden testified that at the time she completed
the grievance response, she believed that the Moose Lake
facility was actually a correctional facility, because the word
“secure” was used on the envelope to describe it. She testified
that a prison file would typically accompany grievances and
contain additional information on which she would have based
her response. The warden also testified that when the issue was
brought to him, he believed that the term “secure treatment
facility” referred to a prison. Both the warden and the assistant
warden stated that they had no reason to believe that the infor-
mation provided to them by TSCI staff about the nature of the
Moose Lake facility was incorrect.

In October 2011, Payne submitted a “Step Two” (Step 2)
grievance. A Step 2 grievance is a central office appeal of
the result of a Step 1 grievance. Step 2 grievances are for-
warded to the general counsel for the prison in the central
office, where staff attorneys independently prepare responses.
Payne’s Step 2 grievance states that Robb is a patient in a
Minnesota mental health facility and argues that civilly com-
mitted persons in secure treatment facilities are not inmates
or prisoners. The central office response to the Step 2 griev-
ance states:

You want to receive mail from a friend in Minnesota.
You claim he is a patient at the mental health facility in
Minnesota. The TSCI staff was informed he is an inmate
in a correctional facility. If this is inaccurate, you should
provide information to your unit staff showing the nature
of the facility.

After receiving the response to his Step 2 grievance, Payne
submitted another inmate interview request in October 2011
to the warden stating that Robb is in a mental health facility.
Payne attached a copy of the warden’s response stating that
research had indicated that Robb was in a sex offender pro-
gram in a secure treatment facility as “proof” that Robb was
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not an inmate. The warden responded by stating that the enve-
lope was mailed from a “‘secure treatment facility.””

Testimony indicates that the warden had previously acknowl-
edged that Payne could correspond with mental health patients
in the Lincoln Regional Center in Nebraska who were civilly
committed and not inmates. The warden stated that although
he had visited the Lincoln Regional Center, he had no personal
knowledge of the Moose Lake facility or its nature.

Payne filed this suit in April 2012 under 42 U.S.C. § 1983
seeking damages for violations of his First Amendment rights
against the State employees in their individual capacities, and
additionally seeking equitable relief against them in their offi-
cial capacities and against the Department.

In January 2013, the Department granted Payne permission
to correspond with Robb. In light of this decision, the district
court granted summary judgment to the defendants on Payne’s
claims for equitable relief. The district court denied the remain-
ing defendants’ motion for summary judgment as to Payne’s
First Amendment claims against the employees in their indi-
vidual capacities.

Payne presented his case in chief to a jury. At the close of
Payne’s case, the defendants moved for a directed verdict,
which the district court granted, reasoning that they were
entitled to qualified immunity and that Payne had failed to
establish damages. Payne appeals from this determination.

ASSIGNMENTS OF ERROR
Payne assigns that the district court erred in (1) denying
Payne’s request for appointment of counsel, (2) finding that
the defendants are entitled to qualified immunity, (3) sus-
taining defendants’ objection to evidence of prior bad acts,
and (4) finding that Payne failed to prove a prima facie case
for damages.

STANDARD OF REVIEW
On appeal from an order of a trial court dismissing an action
at the close of plaintiff’s evidence, this court must determine
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whether the cause of action was proved and must accept plain-
tiff’s evidence as true, together with reasonable conclusions
deducible from that evidence. Russell v. Norton, 229 Neb. 379,
427 N.W.2d 762 (1988).

A trial court has the discretion to determine the relevancy
and admissibility of evidence, and such determinations will
not be disturbed on appeal unless they constitute an abuse of
that discretion. Sturzenegger v. Father Flanagan's Boys’ Home,
276 Neb. 327, 754 N.W.2d 406 (2008). In particular, whether
evidence is admissible for any proper purpose under Neb. Evid.
R. 404(2), Neb. Rev. Stat. § 27-404 (Cum. Supp. 2014), rests
within the discretion of the trial court. Sturzenegger v. Father
Flanagan's Boys’ Home, supra.

When reviewing questions of law, an appellate court has an
obligation to resolve the questions independently of the conclu-
sion reached by the trial court. Pettit v. Nebraska Dept. of Corr.
Servs., 291 Neb. 513, 867 N.W.2d 553 (2015).

ANALYSIS
Appointment of Counsel.

[1] Payne first assigns that the district court erred in deny-
ing his request for appointment of counsel. At issue is whether
state or federal law controls appointment of counsel in this
action. In civil cases, there is no constitutional or statutory
right to appointed counsel. Ward v. Smith, 721 F.3d 940 (8th
Cir. 2013). However, 28 U.S.C. § 1915 (2012), the statute
governing federal judicial procedure for proceedings in forma
pauperis, allows a federal district court discretion to appoint
counsel to any person unable to afford an attorney. Although
§ 1915 leaves appointment of counsel to the discretion of the
trial court, a motion for appointment of counsel under § 1915
requires the court to consider factors including the complexity
of the case and the abilities of the litigant requesting counsel.
Childress v. Walker, 787 F.3d 433 (7th Cir. 2015). Nebraska
law, by contrast, allows for appointment of counsel only when
a person’s physical liberty may be in jeopardy. Poll v. Poll,
256 Neb. 46, 588 N.W.2d 583 (1999), disapproved on other
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grounds, Gibilisco v. Gibilisco, 263 Neb. 27, 637 N.W.2d
898 (2002).

[2] The question of when federal law should displace state
law in state court proceedings under the Supremacy Clause is
governed by the “reverse-Erie doctrine.” Kevin M. Clermont,
Reverse-Erie, 82 Notre Dame L. Rev. 1 (2006). The reverse-
Erie doctrine refers to the case Erie R. Co. v. Tompkins, 304
U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 (1938), which dealt
with the question of when federal courts should apply state
court law. The reverse-Erie doctrine, then, deals with when and
how broadly state courts hearing federal claims should apply
federal law.

[3-5] State courts hearing federal law claims may gener-
ally utilize their own procedural rules so long as they do not
infringe upon the substantive federal law at issue. See Johnson
v. Fankell, 520 U.S. 911, 919, 117 S. Ct. 1800, 138 L. Ed. 2d
108 (1997) (general rule “‘“bottomed deeply in belief in the
importance of state control of state judicial procedure, is that
federal law takes the state courts as it finds them”’”). See,
also, Chapman v. Union Pacific Railroad, 237 Neb. 617, 622-
23, 467 N.W.2d 388, 393 (1991) (“[i]n disposing of a claim
controlled by the Federal Employees’ Liability Act, a state
court may use procedural rules applicable to civil actions in
the state court unless otherwise directed by the act, but sub-
stantive issues . . . are determined by the provisions of the
act and interpretative decisions of federal courts”). However,
procedural rules may be preempted by federal law if they fail
to protect substantive federal rights. See Felder v. Casey, 487
U.S. 131, 108 S. Ct. 2302, 101 L. Ed. 2d 123 (1988). The
Supremacy Clause imposes on state courts a constitutional
duty to proceed in such manner that all the substantial rights of
the parties under controlling federal law are protected. Felder
v. Casey, supra.

[6] Where the federal statute at issue does not dictate pro-
cedure, courts conduct a preemption analysis to determine
whether a particular state procedure is preempted by federal
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law. This preemption analysis considers the federal interest of
uniformity in adjudicating federal rights and the countervailing
state interest in administering its courts. Johnson v. Fankell,
supra; Clermont, supra.

For example, in Felder v. Casey, supra, a plaintiff filed
a civil rights suit against a police officer under 42 U.S.C.
§ 1983 in Wisconsin state courts. The Wisconsin Supreme
Court ordered the suit to be dismissed because the plaintiff
had not complied with a Wisconsin notice-of-claim statute that
requires notice to public officials of an intent to file suit 120
days prior to the suit being filed. Felder v. Casey, supra. The
U.S. Supreme Court found that the Wisconsin notice-of-claim
statute was preempted by federal law in § 1983 claims brought
in state court because the notice-of-claim statute impermissi-
bly burdened the plaintiff’s substantive federal rights protected
by § 1983 and would also cause many cases to have different
outcomes depending upon whether the case was filed in fed-
eral or state court. Felder v. Casey, supra.

In contrast, in Johnson v. Fankell, 520 U.S. 911, 717 S.
Ct. 1800, 138 L. Ed. 2d 108 (1997), the U.S. Supreme Court
upheld a state court’s use of its rule prohibiting interlocu-
tory appeals from a denial of qualified immunity in a case
brought under 42 U.S.C. § 1983. In Johnson v. Fankell, supra,
a former employee of an Idaho state liquor store filed suit
in state court arguing that her federal civil rights were vio-
lated when her employment was terminated. /d. The Idaho
Liquor Dispensary officials who were named defendants filed
a motion for dismissal on the grounds of qualified immunity,
which the trial court denied. /d. The officials then filed an
interlocutory appeal—an appeal of the trial court’s quali-
fied immunity denial before the case went to trial. Although
federal rules of civil procedure would have allowed the inter-
locutory appeal, Idaho court rules prohibited this appeal. /d.
In upholding the state court’s use of its own interlocutory
appeal rule, the U.S. Supreme Court noted that unlike the
notice-of-claim statute at issue in Felder v. Casey, supra,
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the difference between the state and federal rules on inter-
locutory appeals would not result in differing outcomes of
the final disposition of the case. Johnson v. Fankell, supra. In
Felder v. Casey, supra, a plaintiff who filed in state court and
who had not complied with the notice-of-claim statute would
have his case dismissed, while the same plaintiff in federal
court would not. In contrast, in Johnson v. Fankell, supra, a
defendant whose meritorious qualified immunity claim was
initially denied by the trial court would ultimately be entitled
to the same relief on appeal under either the federal or Idaho
rule; only the timing of the appeal would change. The U.S.
Supreme Court additionally noted that the federal right to an
interlocutory appeal does not come from § 1983 itself, but is
instead embedded in a separate rule of federal civil procedure
that “simply does not apply in a nonfederal forum.” Johnson v.
Fankell, 520 U.S. at 921. The U.S. Supreme Court also stated
that it has a “normal presumption against pre-emption” that
was “buttressed by the fact that [the decision at issue] rested
squarely on a neutral state Rule regarding the administration
of the state courts.” Id., 520 U.S. at 918. It additionally rec-
ognized the strong interest of states in operating their own
courts. Johnson v. Fankell, supra.

Given these contours of the analysis, we conclude that the
Nebraska rule on appointment of counsel is not preempted
by the federal procedural rule in § 1915. Like the interlocu-
tory appeal decision at issue in Johnson v. Fankell, the district
court’s denial of appointed counsel “rests squarely on a neutral
state Rule regarding the administration of the state courts.”
520 U.S. at 918. The State has strong interests in this area
of administering the courts, particularly given that appointed
counsel results in significant costs to the state court system.
Additionally, the Nebraska rule on appointment of counsel does
not significantly burden a plaintiff’s substantive federal rights
under § 1983. Even under the federal rule, there is no statu-
tory or constitutional right to appointed counsel in a civil case.
Ward v. Smith, 721 F.3d 940 (8th Cir. 2013). Appointment of
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counsel is purely discretionary even in the federal system. See
id. Additionally, like the rule at issue in Johnson v. Fankell, the
federal rule on appointment of counsel comes not from § 1983
itself but instead from a federal procedural statute that “does
not apply in a nonfederal forum.” See 520 U.S. at 921.

Finally, Nebraska’s rule on appointment of counsel does not
implicate the concerns with uniformity of outcome that were
present in Felder v. Casey, 487 U.S. 131, 108 S. Ct. 2302, 101
L. Ed. 2d 123 (1988). Although appointment of counsel would
certainly assist any pro se litigant, applying the federal rule
would not guarantee that counsel would be appointed to the
litigant in federal court, much less that the result would differ
between federal and state court.

We further note that other states to consider this issue have
also determined that their rules on appointment of counsel are
applicable in § 1983 actions brought in state court. For exam-
ple, the Louisiana Court of Appeal, when considering the same
question, determined:

Our exhaustive search of jurisprudence nationwide, how-
ever, reveals at least three states, Georgia, New Mexico,
and Pennsylvania, have found the statute [(§ 1915’s pro-
vision on appointment of counsel)] is not applicable to
state court actions.

We agree with those courts that this statute is proce-
dural, not substantive, in nature and thus is not applicable
to state courts.

Lay v. McElven, 691 So. 2d 311, 313 (La. App. 1997).

Similarly, the Court of Appeals of New Mexico, when
addressing the question, determined that the application of
state law on the appointment of counsel was not an error, par-
ticularly given that appointment of counsel is a privilege and
not a right in civil actions. Archuleta v. Goldman, 107 N.M.
547,761 P.2d 425 (N.M. App. 1987).

For these reasons, we hold that the district court did not err
in applying the Nebraska rule on appointment of counsel and in
denying court-appointed counsel.
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Qualified Immunity.

[7-10] Qualified immunity protects government officials
from liability for civil damages insofar as their conduct does
not violate clearly established statutory or constitutional rights
of which a reasonable person would have known. Pearson
v. Callahan, 555 U.S. 223, 129 S. Ct. 808, 172 L. Ed. 2d
565 (2009). Qualified immunity consists of two inquiries:
(1) whether the facts that a plaintiff has alleged make out a
violation of a constitutional right and (2) whether the right
at issue was clearly established at the time of the defendant’s
alleged misconduct. See id. The protection of qualified immu-
nity applies regardless of whether the government official’s
error is a mistake of law, a mistake of fact, or a mistake based
on mixed questions of law and fact. /d. Qualified immunity
gives government officials breathing room to make reasonable
but mistaken judgments and protects all but the plainly incom-
petent or those who knowingly violate the law. Potter v. Board
of Regents, 287 Neb. 732, 844 N.W.2d 741 (2014).

Payne does not argue that the prison procedures prohibiting
inmate-to-inmate mail are constitutionally invalid; rather, he
alleges that the defendants “knew or should have known” that
Robb was not an inmate in a correctional facility and that they
“display[ed] reckless and/or callous disregard for and indiffer-
ence to Payne’s rights.”

However, all of the evidence in the record demonstrates
that the prison officials acted under a consistent and reason-
able belief that Robb was an inmate in a correctional institu-
tion. The mailroom employee testified that when she returned
the letter from Robb, she believed that the stamp labeling it
from a “Secure Treatment Facility” indicated that the letter
had been sent from a prison. She then followed the procedure
for handling mail from an inmate by checking Payne’s file for
authorization to correspond with the sender and then providing
Payne with a returned mail notice and copy of the envelope.
Her belief that the letter was sent from a correctional facil-
ity because of the stamp labeling it from a “Secure Treatment
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Facility” was reasonable under the circumstances. Qualified
immunity protects officials from reasonable mistakes of fact.
See Pearson v. Callahan, supra.

Similarly, the evidence in the record demonstrates that the
warden and his assistant warden reasonably relied upon the
envelope’s stamp and the research of their colleagues over the
assertions of Payne as to whether Robb was an inmate when he
sent the letter.

The evidence in the record demonstrates that Payne’s initial
response was hostile in nature and asserted that the warden
had given him permission to correspond with Robb, an asser-
tion not supported by evidence in the record. The warden’s
administrative assistant testified that she conducted research
and drafted the suggested response stating that Robb was in
a sex offender program in a secure treatment facility and that
Payne was not authorized to correspond with him. The assist-
ant warden testified that when she responded to one of Payne’s
grievances, she relied upon the word “secure” on the envelope
and the information in the inmate file that would have accom-
panied the grievance to believe that Robb was writing from a
correctional institution. Even if mistaken, her understanding
of the nature of the Moose Lake facility was reasonable given
the context.

Similarly, the warden testified that he believed that a secure
treatment facility referred to a prison and that he had no
actual familiarity with the out-of-state Moose Lake facility.
Documentation from Payne’s Step 2 grievance further demon-
strates that the TSCI staff operated under the belief that Robb
was an inmate in a correctional institution. After receiving
Payne’s grievance and independently researching the issue, the
central office recognized Payne’s claim that Robb was a patient
at the mental health facility in Minnesota, but stated that “[t]he
TSCI staff was informed he is an inmate in a correctional facil-
ity.” The central office response further advised Payne that
“[i]f this is inaccurate, you should provide information to your
unit staff showing the nature of the facility.”



- 14 -

24 NEBRASKA APPELLATE REPORTS
PAYNE v. NEBRASKA DEPT. OF CORR. SERVS.
Cite as 24 Neb. App. 1

The records in evidence of Payne’s inmate interview requests
and grievance show that Payne initially asserted that he had
been given permission by the warden to contact Robb and then
repeatedly asserted that Robb was not an inmate. The only doc-
umentary information that Payne submitted on the nature of the
Moose Lake facility was the copy of the envelope and copies
of the warden’s responses that referred to Moose Lake as a
“‘secure treatment facility.”” Given that the officials believed
that the term “secure treatment facility” was synonymous with
prison and understood TSCI staff’s research to have confirmed
their beliefs, it was reasonable for Payne’s presentation of the
envelope not to settle the issue.

[11] So while Payne’s complaint alleges that the defendants
“knew or should have known” that Robb was not an inmate in
a correctional facility and that they “display[ed] reckless and/
or callous disregard for and indifference to Payne’s rights,”
the evidence adduced does not support the allegation. At most,
it supports a finding of negligence in their failure to inves-
tigate further, which is an insufficient basis upon which to
deny qualified immunity. See Procunier v. Navarette, 434
U.S. 555, 98 S. Ct. 855, 55 L. Ed. 2d 24 (1978) (upholding
grant of summary judgment to defendants on basis of qualified
immunity where § 1983 claim for violation of prisoner’s First
Amendment rights by interference with mail were premised on
defendants’ negligent acts). Because Payne’s evidence at the
conclusion of his case in chief failed to establish that it would
be clear to a reasonable prison employee in these employees’
positions that their conduct was unlawful, it was proper for
the district court to direct a verdict on the issue of qualified
immunity. See Wood v. Moss, 572 U.S. 744, 134 S. Ct. 2056,
188 L. Ed. 2d 1039 (2014) (reiterating that dispositive inquiry
for qualified immunity is whether it would be clear to reason-
able officer in agent’s position that his conduct was unlawful in
situation he confronted).

Accordingly, we agree with the trial court that given the
uncontroverted facts in the record, the employees acted
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according to their reasonable, albeit mistaken, belief that Robb
was an inmate and that a secure treatment facility was a
prison. Therefore, they are entitled to qualified immunity and
the district court did not err in directing a verdict in favor of
the defendants.

Evidence of Prior Lawsuits.

Payne next assigns that the district court erred in prevent-
ing him from eliciting testimony from the mailroom employee
regarding how many lawsuits had been filed against her since
she began working at TSCI. Payne asserts that prior lawsuits
would be relevant under rule 404 to show knowledge and
argues that she had prior knowledge that her actions were
violating Payne’s constitutional rights. The district court sus-
tained the State’s objection to this question on the grounds
of relevancy.

[12-14] Rule 404(2) provides:

Evidence of other crimes, wrongs, or acts is not admis-
sible to prove the character of a person in order to show
that he or she acted in conformity therewith. It may, how-
ever, be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
A trial court has the discretion to determine the relevancy and
admissibility of evidence, and such determinations will not
be disturbed on appeal unless they constitute an abuse of that
discretion. Sturzenegger v. Father Flanagan's Boys’ Home, 276
Neb. 327, 754 N.W.2d 406 (2008). A judicial abuse of discre-
tion requires that the reasons or rulings of a trial judge be
clearly untenable, unfairly depriving a litigant of a substantial
right and a just result. /d.

Payne did not make an offer of proof regarding this line
of questioning, so we can only speculate as to what type of
information may have been revealed had Payne been allowed
to question the mailroom employee regarding prior litigation.
We found above that the employee is entitled to qualified
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immunity because her belief that the out-of-state Moose Lake
secure treatment facility was a correctional institution was a
reasonable belief, and her actions in withholding Robb’s mail
were reasonable in light of that belief. We find no abuse of dis-
cretion in the district court’s determination that prior litigation
in which she was involved was irrelevant to her knowledge of
whether Moose Lake was a correctional facility for purposes
of qualified immunity. Accordingly, this assignment of error is
without merit.

Damages.

[15] Payne finally assigns that the district court erred in
finding that he failed to establish a prima facie case for dam-
ages. Because the issue of qualified immunity disposes of this
suit, we do not reach this issue. An appellate court is not obli-
gated to engage in an analysis that is not necessary to adjudi-
cate the case and controversy before it. Facilities Cost Mgmt.
Group v. Otoe Cty. Sch. Dist., 291 Neb. 642, 868 N.W.2d
67 (2015).

CONCLUSION

After conducting a reverse-Erie preemption analysis, we
agree with the district court that Nebraska law governs appoint-
ment of counsel in § 1983 claims brought in Nebraska state
courts. We further find no abuse of discretion in the district
court’s refusal to receive evidence under rule 404 and agree
with the district court’s determination that the defendants are
entitled to qualified immunity. Because the qualified immunity
analysis is dispositive of the case, we do not reach Payne’s
assignment of error regarding damages. Accordingly, we affirm
the order of the district court.

AFFIRMED.
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Paternity: Appeal and Error. In a filiation proceeding, questions con-
cerning child custody determinations are reviewed on appeal de novo on
the record to determine whether there has been an abuse of discretion
by the trial court, whose judgment will be upheld in the absence of an
abuse of discretion. In such de novo review, when the evidence is in
conflict, the appellate court considers, and may give weight to, the fact
that the trial court heard and observed the witnesses and accepted one
version of the facts rather than another.

Child Custody. To prevail on a motion to remove a minor child, the
custodial parent must first satisfy the court that he or she has a legiti-
mate reason for leaving the state. After clearing that threshold, the cus-
todial parent must next demonstrate that it is in the child’s best interests
to continue living with him or her.

Child Custody: Visitation. Nebraska’s removal jurisprudence does
not apply to a child born out of wedlock where there has been no prior
adjudication addressing child custody or parenting time. However, it
is appropriate for a court to give some consideration to the factors
described in Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592
(1999), in determining custody based on the children’s best interests.
Child Custody. Legitimate employment opportunities for a custodial
parent may constitute a legitimate reason for leaving the state.

. Legitimate employment opportunities may constitute a legitimate
reason where there is a reasonable expectation of improvement in the
career or occupation of the custodial parent, or where the custodial par-
ent’s new job includes increased potential for salary advancement.
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6. . Afirm offer of employment in another state with a flexible sched-
ule in close proximity to the custodial parent’s extended family consti-
tutes a legitimate reason for relocation.

7. Child Custody: Visitation. Under Farnsworth v. Farnsworth, 257 Neb.
242, 597 N.W.2d 592 (1999), the trial court evaluates three consider-
ations in determining whether removal to another jurisdiction is in the
child’s best interests: (1) each parent’s motives for seeking or oppos-
ing the move, (2) the potential that the move holds for enhancing the
quality of life for the child and the custodial parent, and (3) the impact
such a move will have on contact between the child and the noncusto-
dial parent.

8. Child Custody. In determining the potential that the removal to another
jurisdiction holds for enhancing the quality of life of the child and
the parent seeking removal, a court should consider the following
factors: (1) the emotional, physical, and developmental needs of the
child; (2) the child’s opinion or preference as to where to live; (3) the
extent to which the relocating parent’s income or employment will be
enhanced; (4) the degree to which housing or living conditions would
be improved; (5) the existence of educational advantages; (6) the quality
of the relationship between the child and each parent; (7) the strength
of the child’s ties to the present community and extended family there;
(8) the likelihood that allowing or denying the move would antagonize
hostilities between the two parties; and (9) the living conditions and
employment opportunities for the custodial parent, because the best
interests of the child are interwoven with the well-being of the custo-
dial parent.

9. Child Custody: Visitation. Absent some aggravating circumstances,
such as an ulterior motive to frustrate the noncustodial parent’s visita-
tion rights, significant career advancement is a legitimate motive in and
of itself.

10. Rules of the Supreme Court: Appeal and Error. Under Neb. Ct. R.
App. P. § 2-109(D)(4) (rev. 2014), a party filing a cross-appeal must set
forth a separate division of the brief prepared in the same manner and
under the same rules as the brief of appellant.

11. : . To comply with Neb. Ct. R. App. P. § 2-109(D)(4) (rev.
2014) a cross-appeal section must set forth a separate title page, a table
of contents, a statement of the case, assigned errors, propositions of law,
and a statement of facts.

Appeal from the District Court for Douglas County: TIMOTHY
P. Burns, Judge. Reversed and remanded with directions.
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PIRTLE, Judge.
INTRODUCTION

Stephanie R. Martinez (Stephanie) appeals from an order
of the district court for Douglas County finding that Weston
D. Derby is the biological father of Harrison Jude Derby
and awarding Stephanie custody of Harrison but denying her
request to remove him from Nebraska to Texas. Based on the
reasons that follow, we reverse, and remand with directions.

BACKGROUND

Stephanie and Weston started dating in 2011, but were never
married. Stephanie gave birth to Harrison in July 2013. The
parties’ relationship ended in January 2014. On April 3, 2014,
Weston filed an amended complaint to establish paternity, cus-
tody, parenting time, and related issues. Weston sought sole
custody of Harrison or, in the alternative, joint physical cus-
tody. Stephanie filed an amended answer and amended coun-
tercomplaint in which she sought sole custody of Harrison and
permission to “leave the jurisdiction with” Harrison.

Trial was held in March 2015. Weston testified that he is
self-employed as a stonemason, which involves building and
restoring items such as outdoor fireplaces, patios, building
entrances, pillars, and chimneys. He testified that he does not
have a set work schedule and works as much as he can.

Weston testified that he was raised in Omaha, Nebraska. His
mother lives in Omaha, as well as two of his siblings and their
children. Weston has another son, who was 7 years old at the
time of trial. He testified that he has parenting time with his
older son on a regular basis and has a good relationship with
that son’s mother. There was also evidence that Weston’s older
son and Harrison get along well with each other.
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Weston testified that he was present for Harrison’s birth and
that although the parties kept separate residences, he has helped
out with Harrison since his birth. He testified that in January
2014, Stephanie cut off his contact with Harrison, which led
him to file his amended complaint. After a temporary order
was entered giving him set parenting time, he had regular con-
tact with Harrison. He testified that after the temporary order
was entered, he and Stephanie were getting along with each
other. He would bring food over to her house, purchase cloth-
ing and diapers for Harrison, and help Stephanie out around
her house. Between April and November 2014, he did various
repair and improvement work on her house. He also did work
on Stephanie’s parents’ house.

At the time of trial, Weston was living in a two-bedroom,
two-bathroom house owned by a friend. Weston had been fix-
ing up and renovating the home in lieu of rent. Weston planned
to eventually buy the home.

Weston testified that in November 2014, Stephanie’s father
told him that he and his wife, Stephanie’s mother, were think-
ing about buying a dog kennel business in Colorado and
wanted Stephanie and Harrison to move with them. Weston
told him that he did not want Harrison to move. The matter
was brought up a short time later, and Weston again indi-
cated he would not agree to Harrison’s moving out of state.
Stephanie subsequently cut off Weston’s contact with Harrison.
She also obtained an ex parte harassment protection order
against Weston on November 25 which was subsequently
ordered to remain in effect for 1 year and, thus, was still
in effect at the time of trial. At the end of December 2014,
Stephanie began allowing Weston his court-ordered parenting
time again, which continued up to the time of trial. Weston
testified that sometime between December 2014 and March
2015, he learned that Stephanie’s parents planned to move to
Weatherford, Texas, and that Stephanie wanted to move with
them and take Harrison with her.
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Stephanie’s father testified that he had worked for an electric
utility company for over 24 years and was going to retire in
April 2015. He testified that he wanted to own a dog kennel
business and had located one in Weatherford that he intended
to purchase. Weatherford is located about 40 miles west of Fort
Worth, Texas, and has a population of 25,000. The distance
between Omaha and Weatherford is 664 miles, which is about
a 10-hour drive.

Stephanie’s father explained that the business he intended to
buy was not only a boarding business, but also a grooming and
breeding business, with a residence located on the property.
At the time of trial, he had signed contracts to purchase the
business and the residence on the same property for $450,000,
but the contracts were contingent on Harrison’s being able to
move to Weatherford. He testified that he wants the dog kennel
business to be a family business run by himself, Stephanie’s
mother, Stephanie, and her brother. He testified Stephanie
would be the office manager for the business. He planned
to pay her a salary of $40,000 per year, provide retirement
benefits, and make health insurance available. He testified
that Stephanie and Harrison would initially live in the home
located on the property with him and Stephanie’s mother. The
home had three bedrooms and two bathrooms. He planned to
eventually build a separate home on the property for Stephanie
and Harrison.

Stephanie’s father admitted that neither he nor Stephanie’s
mother has any experience operating a kennel and that his wife
has no experience running any type of business. He has some
experience with dogs, in that he has owned and raised a spe-
cific breed of dog for 18 years. He also testified that Stephanie
does not have any experience operating a business, or any
office experience.

Stephanie testified that she lived in a house in La Vista,
Nebraska, that she purchased on her own. She testified that
she had a state cosmetology license and was working full
time cutting hair, making $10 per hour plus tips. She was also
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working every other Friday at a restaurant/bar, making $5 per
hour plus tips. Her W-2 wage and tax statement from 2014
showed that her gross earnings for the year were $30,222.19.
She stated that she does not have a retirement plan with her
current employer and that health insurance is available through
that employer but she cannot afford it.

She explained that the reason she did not let Weston see
Harrison in January 2014 was because Weston was using ste-
roids and she was concerned about Harrison’s being around
him. Weston admitted that he used steroids in the past, but has
not used any since January 2014.

Stephanie testified that she wants to move to Weatherford to
better her life for herself and Harrison. She testified that she
is not asking to move with Harrison to Weatherford to prevent
Harrison from spending time with Weston.

Stephanie testified that in April 2014, she began keeping
track of the times Weston exercised his parenting time. Under
the temporary order, he had parenting time every other week-
end and every Wednesday evening. She testified that between
April 2014 and March 9, 2015, he had been late for parenting
time at least 9 times and either was a “no-show” or did not
keep Harrison overnight about 32 times. She further explained
that since January 2015, he had regularly exercised his parent-
ing time as set forth in the temporary order, with the exception
of being late at times.

On March 31, 2015, the court entered a decree of paternity
finding that Weston was the biological father of Harrison and
awarding Stephanie sole legal and sole physical custody of
Harrison, subject to Weston’s rights of reasonable parenting
time. The court denied Stephanie’s request to remove Harrison
from Nebraska to Texas, finding that she did not prove a legiti-
mate reason to move.

ASSIGNMENT OF ERROR
Stephanie assigns that the trial court erred in finding that she
did not prove she had a legitimate reason to relocate to Texas
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and asserts that had the court found she had a legitimate reason
to relocate, the evidence supported a finding that the removal
to Texas would be in Harrison’s best interests.

STANDARD OF REVIEW

[1] In a filiation proceeding, questions concerning child
custody determinations are reviewed on appeal de novo on
the record to determine whether there has been an abuse of
discretion by the trial court, whose judgment will be upheld in
the absence of an abuse of discretion. In such de novo review,
when the evidence is in conflict, the appellate court considers,
and may give weight to, the fact that the trial court heard and
observed the witnesses and accepted one version of the facts
rather than another. Citta v. Facka, 19 Neb. App. 736, 812
N.W.2d 917 (2012).

ANALYSIS
Removal.

[2,3] Stephanie assigns that the trial court erred in finding
that she did not prove she had a legitimate reason to relocate
to Texas. The court’s “legitimate reason” finding comes from
Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592
(1999), which provides that to prevail on a motion to remove
a minor child, the custodial parent must first satisfy the court
that he or she has a legitimate reason for leaving the state.
After clearing that threshold, the custodial parent must next
demonstrate that it is in the child’s best interests to continue
living with him or her. /d. However, in Coleman v. Kahler,
17 Neb. App. 518, 766 N.W.2d 142 (2009), we held that
Nebraska’s removal jurisprudence does not apply to a child
born out of wedlock where there has been no prior adjudica-
tion addressing child custody or parenting time. However, we
noted that in a case where the children’s coguardians filed a
motion to remove the children to Texas, we had stated, “‘[I]f
the instant case is determined by the children’s best interests,
then we can conceive of no good reason why Farnsworth
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. would not be properly included in the analytical frame-
work to determine the children’s best interests.”” Coleman v.
Kahler, 17 Neb. App. at 529, 766 N.W.2d at 150, quoting In re
Interest of Eric O. & Shane O., 9 Neb. App. 676, 617 N.W.2d
824 (2000), disapproved on other grounds, In re Interest of
Lakota Z. & Jacob H., 282 Neb. 584, 804 N.W.2d 174 (2011).
Accordingly, we stated in Coleman that we would give some
consideration to the Farnsworth factors in determining custody
based on the children’s best interests.

We recently affirmed our holding in Coleman that it is
appropriate to give some consideration to the Farnsworth fac-
tors in a case involving an initial custody determination in a
paternity action. In Shandera v. Schultz, 23 Neb. App. 521,
876 N.W.2d 667 (2016), the mother and father had one child
together, and a few months after the child was born, the mother
moved to Texas with the child. The father filed a petition to
establish paternity and custody. The trial court gave some con-
sideration to the factors set forth in Farnsworth in determining
the child’s best interests and awarded the father custody. On
appeal, the mother argued that the trial court erred in doing
a complete Farnsworth analysis in a case involving an initial
custody determination in a paternity action. We concluded that
the trial court did not do a complete Farnsworth analysis, but,
rather, only gave some consideration to the Farnsworth factors
in determining what was in the child’s best interests, which
was appropriate based on Coleman.

The present case, like Shandera and Coleman, is an initial
custody determination in a paternity action where one par-
ent wants to move out of state with the parties’ child. Based
on Shandera and Coleman, it was proper for the trial court
to give some consideration to the Farnsworth factors, which
the trial court did when it addressed whether Stephanie had a
legitimate reason to leave the state. However, the court stopped
its analysis there because it concluded Stephanie did not have
a legitimate reason for removal. We disagree, and find this
decision by the trial court to be an abuse of discretion. We



-5

24 NEBRASKA APPELLATE REPORTS
DERBY v. MARTINEZ
Cite as 24 Neb. App. 17

determine, based on our de novo review of the record before
us, that Stephanie had a legitimate reason for removal and that
when other Farnsworth factors are considered in determining
what is in Harrison’s best interests, Stephanie should have been
allowed to move.

[4-6] In regard to a legitimate reason for removal, Stephanie
wants to move to Texas with Harrison because her parents are
moving and buying a business. Her father wants her to be the
office manager of the business and plans to pay her $40,000
per year, which is much more than she was making at her jobs
in Nebraska. She will also have retirement benefits and medi-
cal insurance. Her father also testified that he plans to have
Stephanie and her brother inherit the business. This court has
repeatedly held that legitimate employment opportunities for a
custodial parent may constitute a legitimate reason for leaving
the state. Dragon v. Dragon, 21 Neb. App. 228, 838 N.W.2d 56
(2013). We have also stated that such legitimate employment
opportunities may constitute a legitimate reason where there is
a reasonable expectation of improvement in the career or occu-
pation of the custodial parent, or where the custodial parent’s
new job includes increased potential for salary advancement.
Id. We have further held that a firm offer of employment in
another state with a flexible schedule in close proximity to the
custodial parent’s extended family constitutes a legitimate rea-
son for relocation. Schrag v. Spear, 290 Neb. 98, 8§58 N.W.2d
865 (2015).

The job in Texas provides a reasonable expectation of
improvement in Stephanie’s career and includes an increased
salary and other benefits. We conclude that Stephanie had a
legitimate reason to remove Harrison to Texas. Having so con-
cluded, we will give some consideration to the best interests
factors described in Farnsworth v. Farnsworth, 257 Neb. 242,
597 N.W.2d 592 (1999), in determining whether Stephanie
should be allowed to move to Texas with Harrison.

[7] Under Farnsworth, the trial court evaluates three
considerations in determining whether removal to another
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jurisdiction is in the child’s best interests: (1) each parent’s
motives for seeking or opposing the move, (2) the potential
that the move holds for enhancing the quality of life for the
child and the custodial parent, and (3) the impact such a move
will have on contact between the child and the noncustodial
parent. See Bird v. Bird, 22 Neb. App. 334, 853 N.W.2d
16 (2014).

[8] In determining the potential that the removal to another
jurisdiction holds for enhancing the quality of life of the child
and the parent seeking removal, a court should consider the
following factors: (1) the emotional, physical, and develop-
mental needs of the child; (2) the child’s opinion or preference
as to where to live; (3) the extent to which the relocating par-
ent’s income or employment will be enhanced; (4) the degree
to which housing or living conditions would be improved; (5)
the existence of educational advantages; (6) the quality of the
relationship between the child and each parent; (7) the strength
of the child’s ties to the present community and extended fam-
ily there; (8) the likelihood that allowing or denying the move
would antagonize hostilities between the two parties; and (9)
the living conditions and employment opportunities for the
custodial parent, because the best interests of the child are
interwoven with the well-being of the custodial parent. See
Farnsworth v. Farnsworth, supra.

Stephanie testified that she wants to move to Texas because
of a job opportunity and to be close to her family. She stated
that the move was not to prevent Weston from spending time
with Harrison. Weston testified that he opposes the move
because he wants to parent Harrison and does not want to
miss any time with him while he is growing up. Weston also
believes that Stephanie’s mother, whom he does not get along
with, will be Harrison’s primary caregiver if Stephanie moves
to Texas.

In regard to Harrison’s quality of life, we note that both par-
ties are good parents who love and properly care for Harrison.
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Both are capable of meeting his emotional, physical, and
developmental needs. Stephanie’s income will be enhanced
by the move, and the job at the dog kennel business will give
her an opportunity she likely would not have in Nebraska.
Harrison has extended family from both parents in Nebraska,
but because Stephanie’s parents are moving too, he will have
extended family in Nebraska and Texas.

The evidence seems to indicate that allowing the move
would not antagonize hostilities between Stephanie and
Weston. Prior to the entry of the protection order (which has
now expired), the parties were getting along and communicat-
ing well. It will be important for Stephanie’s mother not to
interfere with the relationship between Weston and Harrison.
The record is clear that Weston and Stephanie’s mother do
not get along and that Weston believes she is too involved
with Harrison.

The dissent posits that while Stephanie’s new position may
have improved both her income and her benefits, “it was in
an area in which [she] had no education or training.” Thus,
the dissent concludes, “her ability to carry out the duties of an
office manager is speculative.”

[9] On the other hand, Stephanie would be working for a
family business where any needed training would be readily
available and certainly a generous learning curve would be
provided by the owners, her parents. As noted in Farnsworth v.
Farnsworth, 257 Neb. 242, 253, 597 N.W.2d 592, 600 (1999):
“Absent some aggravating circumstance, such as an ulterior
motive to frustrate the noncustodial parent’s visitation rights,
significant career enrichment is a legitimate motive in and of
itself.” (Emphasis supplied.)

Based on our de novo review of the record before us, we
determine that it would be in Harrison’s best interests to allow
Stephanie to move with him from Nebraska to Texas. Thus,
we conclude that the trial court erred in denying Stephanie’s
request to remove Harrison from Nebraska.
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Cross-Appeal.

The cover of Weston’s brief indicates a cross-appeal, and he
alleges that the trial court erred in considering the harassment
protection order to deny his request for custody.

[10,11] Under Neb. Ct. R. App. P. § 2-109(D)(4) (rev. 2014),
a party filing a cross-appeal must set forth a separate division
of the brief prepared in the same manner and under the same
rules as the brief of appellant. Friedman v. Friedman, 290
Neb. 973, 863 N.W.2d 153 (2015). Thus, the cross-appeal sec-
tion must set forth a separate title page, a table of contents, a
statement of the case, assigned errors, propositions of law, and
a statement of facts. /d. Other than setting forth an assigned
error, there is no cross-appeal set forth in a separate division of
the brief as required by our court rules. Therefore, we do not
consider the merits of Weston’s purported cross-appeal.

CONCLUSION

We conclude that the trial court abused its discretion in
denying Stephanie’s request to remove Harrison from Nebraska
to Texas. Accordingly, we reverse the district court’s finding
denying Stephanie’s request to remove Harrison to Texas and
remand the matter to the district court to establish parenting
time for Weston that takes into account the distance between
the parties.

REVERSED AND REMANDED WITH DIRECTIONS.

RiEDMANN, Judge, dissenting.

I respectfully disagree with the conclusion of the major-
ity that the district court abused its discretion in determining
that Stephanie did not have a legitimate reason for removing
Harrison from Nebraska. Based on the evidence, the district
court concluded that the success of the kennel business and
the expectation that Stephanie’s career would improve were
too speculative to constitute a legitimate reason for removal.
Without analysis, the majority simply concludes that because
Stephanie’s father plans to employ Stephanie in his new ven-
ture and because her parents are moving to Texas, her reason
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for removal was legitimate and the district court’s failure to
conclude otherwise was an abuse of discretion.

Based upon my de novo review of the record, and particu-
larly those facts set forth below, I find no abuse of discretion in
the trial court’s determination that the evidence was too specu-
lative to constitute a legitimate reason for removal and [ would
affirm the district court’s decision.

STANDARD OF REVIEW

As stated in the dissent in Schrag v. Spear, 22 Neb. App. 139,
175, 849 N.W.2d 551, 577 (2014), reversed on other grounds
290 Neb. 98, 858 N.W.2d 865 (2015), the standard of review
should “significantly control[] the outcome in this case.” Child
custody determinations are matters initially entrusted to the
discretion of the trial court, and although reviewed de novo
on the record, the trial court’s determination will normally be
affirmed absent an abuse of discretion. Schrag v. Spear, 290
Neb. 98, 858 N.W.2d 865 (2015).

An abuse of discretion occurs when a trial court bases its
decision upon reasons that are untenable or unreasonable or if
its action is clearly against justice or conscience, reason, and
evidence. A judicial abuse of discretion requires that the rea-
sons or rulings of the trial court be clearly untenable insofar as
they unfairly deprive a litigant of a substantial right and a just
result. /d.

FACTS

In addition to the facts set forth in the majority opinion,
the following are relevant to the analysis of whether the trial
court abused its discretion in denying removal: Stephanie’s
father was employed at one of a utility company’s nuclear
stations at the time of trial. Like Stephanie, he has no col-
lege degree or experience operating a dog kennel, nor does
Stephanie’s mother. He testified it had “been a dream of [his]
for 20 years” to own a dog kennel. And although he had
signed a purchase agreement for a kennel in Texas, contin-
gent upon Stephanie’s being allowed to remove Harrison, the
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Martinez family was not moving to Texas unless Harrison
could go. In Stephanie’s father’s words, “No one is leaving
without Harrison.”

As to the operation of the business, Stephanie’s father testi-
fied that he wanted the business to initially be family-run, but
stated, “[I]f we’re successful and can grow this, I will need
help down the road at some point, possibly.” Despite his opti-
mism in operating this business, he had a contingency plan,
testifying that “if things went south, [he] would go get a job
in Weatherford.”

The location of the kennel was happenstance; the Martinez
family does not have any relatives in the area and had origi-
nally considered purchasing a kennel in Colorado.

ANALYSIS

I agree with the majority that the district court analyzed this
case within the proper framework of our case law, first deter-
mining custody and then considering whether Stephanie had a
legitimate reason for removing Harrison to Texas. I disagree,
however, that when the proper standard of review is utilized,
the district court abused its discretion in finding no legitimate
reason for removal. To be an abuse of discretion, the deci-
sion must be based upon untenable or unreasonable reasons
or must be “clearly against justice or conscience, reason, and
evidence.” Schrag v. Spear, 290 Neb. at 104-05, 858 N.W.2d
at 873.

In Schrag, the Nebraska Supreme Court highlighted the
importance of our standard of review in relocation cases:

We have previously observed that parental relocation
cases are “among the most complicated and troubling”
cases that courts must resolve. This is so because of the
competing and often legitimate interests of the parents
in proposing or resisting the move, and because courts
ultimately have the difficult task of weighing the best
interests of the child at issue “which may or may not be
consistent with the personal interests of either or both
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parents.” In these cases, courts are required to balance
the noncustodial parent’s desire to maintain [his or her]
current involvement in the child’s life with the custodial
parent’s chance to embark on a new or better life. It is for
this reason that such determinations are matters initially
entrusted to the discretion of the trial judge, and the trial
judge’s determination is to be given deference.

290 Neb. at 105, 858 N.W.2d at 873, quoting Farnsworth v.

Farnsworth, 257 Neb. 242, 597 N.W.2d 592 (1999), and citing

Steffy v. Steffy, 287 Neb. 529, 843 N.W.2d 655 (2014).

The threshold issue with respect to removal is whether
the custodial parent had a legitimate reason for the proposed
relocation. Schrag v. Spear, 290 Neb. 98, 858 N.W.2d 865
(2015). The Nebraska Supreme Court has held that job-related
changes may be legitimate reasons for moving where there is
a “‘“reasonable expectation of improvement in the career or
occupation of the custodial parent”’” and where the custo-
dial parent’s new job included increased potential for salary
advancement. Jack v. Clinton, 259 Neb. 198, 205, 609 N.W.2d
328, 333 (2000), quoting Farnsworth v. Farnsworth, supra.
Where there are career advancement opportunities, a desire
to be in close proximity to extended family may also consti-
tute a legitimate reason for removing a minor child. Jack v.
Clinton, supra.

While the evidence reveals that Stephanie’s father intended
to employ her in a more lucrative position with better ben-
efits, it was in an area of employment in which Stephanie
had no education or training. In prior cases allowing removal
based on career advancement, the job opportunities were in
the same or related areas of work in which the custodial par-
ent had past experience, education, or training. See, e.g.,
Farnsworth v. Farnsworth, supra; Jack v. Clinton, supra; and
Dragon v. Dragon, 21 Neb. App. 228, 838 N.W.2d 56 (2013).
While most employment positions do not guarantee a definite
term of employment, they virtually always require that the
employee be qualified for the position. Given Stephanie’s lack
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of managerial skills, her ability to carry out the duties of an
office manager is speculative.

Moreover, the job opportunity arises only if Stephanie is
allowed to move Harrison to Texas. Her father’s purchase
agreement is contingent upon the court’s allowing Stephanie
to remove Harrison. Her father testified that “[n]o one is leav-
ing without Harrison.” This means that if removal is denied,
Stephanie’s father is not buying the business and there is no job
for Stephanie. This presents a different scenario than the cases
in which removal was allowed based upon a firm employment
offer. Therefore, although a $40,000 job with benefits is better
than what Stephanie presently has, given the circumstances of
the job offer, it was not an abuse of discretion for the district
court to find the employment too speculative to be the basis for
a legitimate reason for removal.

Aside from Stephanie’s lack of training, experience, or edu-
cation to fulfill the duties of an office manager, the business at
which this position is proposed is a new venture for Stephanie’s
family. No one in her family has any training, experience, or
education in operating a dog kennel. This is not a situation
in which a custodial parent is being offered a position at an
established company in another state. Even Stephanie’s father
had a contingency plan to “get a job in Weatherford” if “things
went south.”

In discussing the legitimacy of a custodial parent’s motives
for relocating, which is part of the “‘threshold question’” of
whether the parent has a legitimate reason for moving, the
Nebraska Supreme Court, in Schrag v. Spear, 290 Neb. 98,
107, 858 N.W.2d 865, 874 (2015), found no abuse of discretion
in a trial court’s determination that relocation was not neces-
sary in order to establish a new living arrangement and support
system. The district court’s conclusion was based upon the
fact that “both of those factors were entirely dependent upon
the continuation of her relationship” with a man whom the
custodial parent “had known for approximately 1 year.” Id. at
107, 858 N.W.2d at 875. Affirming the district court’s decision
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denying removal, the Supreme Court stated that the record
clearly reflected that the custodial parent’s living arrangements
“offered no assurance of stability or permanency for herself
or her child.” Id. at 109, 858 N.W.2d at 876. In essence, the
court determined the relationship was too tenuous to support a
legitimate reason.

Likewise, in the present case, Stephanie’s proposed move
is based upon tenuous circumstances. She is accepting a job
for which she has no experience, training, or education, with a
company whose management also has no experience, training,
or education. These are sufficient facts upon which the district
court could properly determine that Stephanie’s employment
opportunities are too speculative to be the bases for a legiti-
mate reason for removal.

Nor is Stephanie’s desire to relocate near extended family
a legitimate reason for removal, in light of the facts that the
Martinez family was still in Nebraska at the time of trial and
that Stephanie’s father testified the family would not pursue the
business opportunity if removal were denied.

Based upon the above facts, the trial court’s decision to deny
removal because Stephanie did not have a legitimate reason for
removal was neither untenable nor unreasonable; nor was it
clearly against justice, conscience, reason, or evidence. I would
therefore affirm the district court’s decision.
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Agency: Principal and Agent. Nebraska law regarding power of attor-
ney is concerned with the potential for abuse and fraud that exists when
a fiduciary has broad powers to control another person’s property.
Principal and Agent: Fraud: Gifts: Proof. A party establishes a prima
facie case of fraud by showing that an attorney in fact used the princi-
pal’s power of attorney to make a gift of the principal’s assets to himself
or herself or to make a gift to a third party with a close relationship to
the attorney in fact.

Principal and Agent: Fraud: Gifts: Proof: Intent. Once a prima facie
case of fraud is established, the burden shifts to the fiduciary to dem-
onstrate that the gift was (1) made pursuant to power expressly granted
in the power of attorney document and (2) made pursuant to the clear
intent of the donor. The fiduciary also bears the burden of proving the
fairness of the transaction.

Principal and Agent: Gifts. A blanket power to gift is not effective to
authorize self-dealing. Where a fiduciary argues that a power of attorney
allowed for self-dealing, that power must be specifically authorized in
the instrument.

Where a power of attorney does not expressly permlt
gratultous self dealing transfers, a principal’s oral authorization is not
effective to empower the agent to utilize broad powers in the power of
attorney instrument to make gifts.

Trusts: Property: Title: Equity: Proof. A party seeking to establish a
constructive trust must prove by clear and convincing evidence that the
individual holding the property obtained title to it by fraud, misrepre-
sentation, or an abuse of an influential or confidential relationship and
that under the circumstances, such individual should not, according to
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the rules of equity and good conscience, hold and enjoy the property
so obtained.

7. Summary Judgment. In the summary judgment context, a fact is mate-
rial only if it would affect the outcome of the case.

Appeal from the District Court for Pawnee County: DANIEL
E. BryaN, Jr., Judge. Affirmed.

David W. Watermeier and Andrew K. Joyce, of Morrow,
Poppe, Watermeier & Lonowski, P.C., for appellants.

Jeffery W. Davis and Jeffrey A. Gaertig, of Smith, Schafer,
Davis & Gaertig, L.L.C., for appellee.

INBODY, PIRTLE, and RiEDMANN, Judges.

RIEDMANN, Judge.
INTRODUCTION
Michael C. Rakosnik, Linda I. Rakosnik, and Susan M.
Muell (collectively the Rakosniks) appeal from a summary
judgment order of the district court for Pawnee County con-
cerning transfers of real and personal property made to them
by their brother, Lewis D. Rakosnik, under a power of attorney
he held for their uncle, Joseph M. Rakosnik (Mike). On appeal,
the Rakosniks argue that two of the transfers were valid gifts
in accordance with their uncle’s intentions and the power of
attorney he executed. After review of the record, taking facts
in the light most favorable to the Rakosniks, we disagree and
affirm the judgment of the district court.

BACKGROUND

The evidence offered and received at the summary judgment
hearing reveals the following events: Lewis and the Rakosniks
were the only nieces and nephews of Mike. In February 2011,
Lewis moved to Mike’s home at the request of Mike’s long-
time companion, Evelyn Doeschot (Evelyn), who lived with
Mike but could no longer take care of him alone. When Lewis
moved in with Mike and Evelyn, Mike was undergoing hospice
care and it was uncertain how long he would live.
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In March 2011, Lewis obtained a power of attorney that
granted him broad powers over his uncle’s property. Mike’s
longtime attorney, L. Joe Stehilk, prepared the power of attor-
ney. The plenary power clause of the power of attorney docu-
ment gives Lewis “all powers over my estate and affairs which
I can or could exercise, including but not limited to the power
to make gifts.”

Transfers of Mike's Property.

Lewis utilized the power of attorney to make transfers of
Mike’s money and real property to himself and the Rakosniks.
In June 2011, he cashed his uncle’s Edward Jones account
and transferred some of the proceeds to the Rakosniks and
their spouses. In August 2011, Lewis transferred his uncle’s
farm property to himself and the Rakosniks, reserving a life
estate for his uncle. During this time period, Lewis also
utilized certain funds from his uncle’s checking account for
personal use.

Lewis stated that these transfers were a “protective measure”
to prevent Stehlik and Evelyn from obtaining Mike’s property.
As the basis for these fears, Lewis cited a sale of 160 acres of
Mike’s land to a neighbor in January 2011. After conversations
with his uncle, Lewis believed that his uncle had not planned to
sell the land but had been influenced by Stehlik. He also found
it to be suspicious that Stehlik charged Mike for preparation of
a new abstract for the sale when Mike’s original abstract was
in Mike’s safe deposit box. The Rakosniks also argue that the
transfers were made in order to avoid probate.

Lewis stated that he learned about an Edward Jones account
from a conversation with Evelyn and then utilized his power
of attorney to request information about that account from
Edward Jones. Lewis discussed the account with Mike and
came to the understanding that the money was “to go to
[Mike’s] kin,” that is, Lewis and the Rakosniks. In deposi-
tions, the Rakosniks testified that they never discussed their
uncle’s finances or estate planning with Mike before his death.
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However, Linda later submitted an affidavit stating that on
August 7, 2011, she sat with Mike at her parents’ house and
discussed transferring the farm property to her and her siblings
to avoid probate.

Lewis consulted an attorney regarding how to avoid probate
for his uncle’s estate. The attorney prepared a warranty deed
transferring the farm property to Lewis and the Rakosniks and
reserving a life estate in Mike. Lewis testified in a deposition
that he had conversations with Mike prior to transferring the
farm property and that in particular, he discussed the deed with
Mike to explain it and “make sure . . . it was okay” the day
before Lewis signed it.

In August 2011, Evelyn moved out of the farmhouse where
Mike lived and Lewis was staying. On January 31, 2012, Lewis
was arrested. Mike died on April 27. Following a jury trial,
Lewis was convicted of 39 counts of abuse of a vulnerable
adult and theft by deception. The victim was Mike.

Mike's Wills.

Beginning in 1988, Mike executed a series of wills leaving
the bulk of his estate to Lewis and the Rakosniks. Mike’s 2005
will, which was in effect at the time of the transfers at issue
in this case, devised Mike’s real property to Lewis and the
Rakosniks, subject to a life estate in the farmhouse to Evelyn,
and with the condition that the land must stay in the family
name and not be sold or mortgaged outside the family during
the lifetime of Lewis and his siblings.

Lewis testified that he discussed the will with Mike in May
2011 and that Mike told him having the farm stay in the family
name was not really important to him.

On March 1, 2012, Mike executed a new will that disinher-
ited Lewis and the Rakosniks. Stehlik testified that on March
1, Mike called him stating that his nieces and nephews were
a “bunch of crooks” who had betrayed him. Stehlik stated
that this telephone call was prompted by a newspaper article
Mike read about the criminal charges against Lewis. Stehlik
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understood that Mike was also upset upon learning that Lewis
had conveyed a remainder interest in all of Mike’s farmland to
himself and his siblings. Mike’s March 1 will makes no men-
tion of his farmland, unlike his previous wills. The will also
makes no mention of Lewis and the Rakosniks. The March 1
will devises a rolltop desk and chair to Evelyn, makes a series
of specific devises to other family members and charity, and
leaves the residuary of Mike’s estate to a charity. It also nomi-
nates Stehlik to serve as personal representative of the estate,
just as the prior wills did.

After preparing the March 1, 2012, will, Stehlik asked
Steve Kraviec, an attorney, to prepare another will for Mike.
Stehlik had a poor relationship with the Rakosnik siblings and
felt it would be less contentious if the will effective at Mike’s
death had been prepared by another attorney. Stehlik provided
Kraviec with the March 1 will. On March 5, Kraviec met with
Mike and prepared an additional will, which Mike signed
on March 10. The only difference between the March 1 will
and the March 10 will was the insertion of an alternate per-
sonal representative in the event Stehlik was unable to serve.
Following a will contest, a jury determined that the March 10
will was the valid will of Mike.

In July 2013, Stehlik filed an action alleging breach of
fiduciary duty, conversion, and civil conspiracy and seeking
to reclaim the farm property and other funds for the estate.
The parties filed cross-motions for summary judgment. After
a hearing, the district court granted summary judgment in
favor of the estate. The court ordered the farm property to
be placed in constructive trust and, following a further hear-
ing on damages, ordered Lewis and the Rakosniks to repay
money damages to the estate. The Rakosniks appeal from
those orders.

ASSIGNMENTS OF ERROR
The Rakosniks assign on appeal, restated and reordered,
that the district court erred in (1) determining that no genuine



-39 -

24 NEBRASKA APPELLATE REPORTS
STEHLIK v. RAKOSNIK
Cite as 24 Neb. App. 34

issue of material fact exists on the issue of whether Lewis had
authority to transfer the farm property, (2) determining that
no genuine issue of material fact exists as to whether Lewis
breached his fiduciary duty by distributing the contents of the
Edward Jones account, (3) imposing a constructive trust on
the farm property, (4) finding there was no evidence that Mike
knew Lewis had transferred the farm property and Edward
Jones account, and (5) determining that the appellants were
collaterally estopped from litigating breach of fiduciary duty
related to the transfers.

STANDARD OF REVIEW

An appellate court will affirm a lower court’s grant of sum-
mary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as
to the ultimate inferences that may be drawn from those facts
and that the moving party is entitled to judgment as a mat-
ter of law. Grammer v. Lucking, 292 Neb. 475, 873 N.W.2d
387 (2016). When reasonable minds can differ as to whether
an inference can be drawn, summary judgment should not
be granted. Zornes v. Zornes, 292 Neb. 271, 872 N.W.2d 571
(2015). In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted and gives that party
the benefit of all reasonable inferences deducible from the
evidence. /d. Summary judgment proceedings do not resolve
factual issues, but instead determine whether there is a mate-
rial issue of fact in dispute. Latzel v. Bartek, 288 Neb. 1, 846
N.W.2d 153 (2014).

ANALYSIS
Constructive Fraud.

As an initial matter, we note that the events in this case
occurred before the effective date of the new provisions of the
Nebraska Uniform Power of Attorney Act, which includes new
statutory requirements for gifts made via power of attorney.
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See Neb. Rev. Stat. §§ 30-4024 & 30-4040 (Cum. Supp. 2014).
Undoubtedly, the standard for interpreting gifting powers in
future powers of attorney will be impacted by the requirements
of this act. Therefore, this case should be understood to reflect
analysis under the previously existing law before the enactment
of the Nebraska Uniform Power of Attorney Act.

The Rakosniks’ first two assignments of error involve
whether genuine issues of material fact existed that precluded
the district court from finding on summary judgment that
Lewis’ transfer of farm property and the Edward Jones account
proceeds to his siblings breached his fiduciary duties.

[1-3] Nebraska law is concerned with the potential for
abuse and fraud that exists when a fiduciary has broad pow-
ers to control another person’s property. See In re Estate of
Hedke, 278 Neb. 727, 775 N.W.2d 13 (2009). Because of
this concern, the Nebraska Supreme Court has held that a
party establishes a prima facie case of fraud by showing that
an attorney in fact used the principal’s power of attorney to
make a gift of the principal’s assets to himself or herself or
to make a gift to a third party with a close relationship to the
attorney in fact. /d. Whether the fiduciary acted in good faith
or had actual intent to defraud is immaterial; when these cir-
cumstances are shown, the law presumes constructive fraud.
Id. Once a prima facie case of fraud is established, the burden
shifts to the fiduciary to demonstrate that the gift was (1)
made pursuant to power expressly granted in the power of
attorney document and (2) made pursuant to the clear intent of
the donor. The fiduciary also bears the burden of proving the
fairness of the transaction. Eggleston v. Kovacich, 274 Neb.
579, 742 N.W.2d 471 (2007).

The evidence presented at the summary judgment hearing
indisputably establishes that Lewis used Mike’s power of attor-
ney to make gifts to himself and his siblings, the Rakosniks.
This established a prima facie case of fraud. We therefore
address whether there is a genuine issue of material fact as
to whether the gifts were made pursuant to power expressly
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granted in the power of attorney and were made pursuant to
Mike’s clear intent.

Lewis’ Transfer of Farm Property.

We first consider whether the Rakosniks have met their bur-
den to demonstrate that Lewis’ transfer of the farm property
was authorized by the power of attorney and made pursuant to
Mike’s clear intent.

Power Granted in Power
of Attorney.

[4] The power of attorney granted Lewis “all powers over
my estate and affairs which I can or could exercise, including
but not limited to the power to make gifts.” A blanket power
to gift is not effective to authorize self-dealing. Where a fidu-
ciary argues that a power of attorney allowed for self-dealing,
that power must be specifically authorized in the instrument.
Crosby v. Luehrs, 266 Neb. 827, 669 N.W.2d 635 (2003). A
long line of Nebraska Supreme Court cases have held that “no
gift may be made by an attorney in fact to himself or herself
unless the power to make such a gift is expressly granted in
the instrument and there is shown clear intent on the part of
the principal to make such a gift.” Archbold v. Reifenrath,
274 Neb. 894, 901, 744 N.Ww.2d 701, 707 (2008) (emphasis
supplied). See, also, Cheloha v. Cheloha, 255 Neb. 32, 582
N.W.2d 291 (1998); Mischke v. Mischke, 247 Neb. 752, 530
N.W.2d 235 (1995).

Further, courts in other jurisdictions have held based upon
the same policy concerns that the broad power to gift in a
power of attorney is ineffective to empower a fiduciary to
make a self-dealing gift without a specific statement that self-
dealing is permissible. For example, in Bienash v. Moller,
721 N.W.2d 431, 436 (S.D. 2006), the South Dakota Supreme
Court upheld summary judgment against fiduciaries who uti-
lized a power of attorney that contained a power to “make
gifts” to make changes to the principal’s financial instruments
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that benefited themselves. Citing Crosby v. Luehrs, supra, the
South Dakota court held that the power to gift did not authorize
self-dealing gifts.

Even if a transaction is not a direct gift, but indirectly pro-
motes the fiduciary’s interest, it is still considered self-dealing.
See id. (finding funds that eventually pass through principal’s
estate to fiduciary constitute unauthorized self-dealing).

[5] Additionally, where a power of attorney does not
expressly permit gratuitous self-dealing transfers, a principal’s
oral authorization is not effective to empower the agent to uti-
lize broad powers in the power of attorney instrument to make
gifts. See, Cheloha v. Cheloha, supra (oral authorization to
make gifts to agent’s wife and child were ineffective because
power of attorney did not contain power to make gifts);
Fletcher v. Mathew, 233 Neb. 853, 448 N.W.2d 576 (1989)
(adopting rule that power to make any gift must be expressly
granted in power of attorney instrument itself; oral authoriza-
tion to gift is ineffective).

Mike’s power of attorney authorized Lewis to “make gifts.”
However, the power of attorney did not authorize Lewis to
self-deal; therefore, Lewis had no authority to effectuate a
self-interested transfer of the farm property. See Crosby v.
Luehrs, supra.

Although the Rakosniks attempt to distinguish Lewis’ trans-
fer of farm property to them from his transfer of farm property
to himself, it is not possible to divide the transaction in this
manner. Lewis transferred all of the farm property via a single
warranty deed from Mike to himself and the Rakosniks as
tenants in common each enjoying an undivided interest in the
property, subject to a life interest in Mike. Lewis effectuated
the transaction by affixing a single signature on the warranty
deed. The power of attorney, therefore, either did or did not
grant him the power to sign that deed and effectuate that
transfer; any attempt to partition the farm property transfer
into separate transfers to Lewis and to each of his siblings is
an inaccurate description of the manner in which Lewis and
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the Rakosniks chose to structure the transfer and would at
most be legal fiction.

We find that the warranty deed, which transfers an undi-
vided interest in the farm property to Lewis and the Rakosniks
equally in a single transaction, involves gratuitous self-dealing
that is not authorized by the power of attorney. See Crosby
v. Luehrs, 266 Neb. 827, 669 N.W.2d 635 (2003) (holding
that where fiduciary argues that power of attorney allowed
for self-dealing, that power must be specifically authorized
in instrument). Although the power of attorney contains the
power to gift, the farm property transfer inextricably involves
self-dealing, which must be explicitly authorized in a power
of attorney. Because the power of attorney did not authorize
self-dealing, Lewis did not have the power to sign the warranty
deed as prepared. We agree with the trial court’s determination
that the transfer was void ab initio. Because the defendants
cannot show that the power of attorney authorized Lewis to
sign the warranty deed transferring property to himself and his
siblings, we affirm the district court’s grant of summary judg-
ment regarding the farm property transfer without reaching the
intent prong of the analysis.

Transfer of Edward Jones Account.

As to the Edward Jones account, our analysis differs. As
noted above, Stehlik has established a case for constructive
fraud by showing that Lewis had a power of attorney and used
that power of attorney to make gifts of Mike’s property to his
siblings. See In re Estate of Hedke, 278 Neb. 727, 775 N.W.2d
13 (2009). We note that Lewis did not directly take a share of
the investment account, but, rather, put “his share” into Mike’s
account, from which Lewis made unauthorized withdrawals
for his own benefit. Because the transfers of the Edward Jones
account proceeds are separable from any self-dealing gifts to
Lewis himself, we find that the gifting power in the power of
attorney is sufficient to authorize these gifts and we turn to the
intent prong of the analysis. See Eggleston v. Kovacich, 274
Neb. 579, 742 N.W.2d 471 (2007).
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Given the gifting power in the power of attorney, the propri-
ety of this transfer rests upon whether evidence in the record,
when viewed in the light most favorable to the Rakosniks,
could support a finding that Mike clearly intended to trans-
fer the Edward Jones account funds to Lewis’ siblings before
his death.

The Rakosniks argue that the gifting power in the power
of attorney, Lewis’ conversations with Mike, and the fact that
the 2005 will left the Rakosniks the residuary of Mike’s estate
together create an inference that Mike authorized the transfer.
We disagree.

Lewis testified in a deposition that he learned about the
Edward Jones account through a conversation with Evelyn and
that he then utilized his power of attorney to telephone Edward
Jones and learn the specifics of the account. He discussed
the account with Mike and gained the understanding that the
money was “to go to [Mike’s] kin.” This testimony does not
establish that Mike instructed Lewis to disburse the Edward
Jones account immediately rather than waiting for the money
to pass via the will after Mike’s death.

Additionally, the fact that Lewis and the Rakosniks were
the remainder beneficiaries of Mike’s 2005 will does not dem-
onstrate Mike’s clear intent to give them the contents of his
Edward Jones account during his lifetime. A will is evidence
only of a person’s plan for the disposition of his property upon
his death and does not establish donative intent for an inter
vivos gift.

Because there is no evidence in the record that Lewis dis-
tributed the Edward Jones account pursuant to the clear inten-
tion of Mike, the district court did not err in granting summary
judgment to Stehlik on this issue.

Constructive Trust.

The Rakosniks next argue that the district court erred in
imposing a constructive trust over the farm property because
the transfer was valid and not procured by fraud.
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[6] A party seeking to establish a constructive trust must
prove by clear and convincing evidence that the individual
holding the property obtained title to it by fraud, misrepresen-
tation, or an abuse of an influential or confidential relationship
and that under the circumstances, such individual should not,
according to the rules of equity and good conscience, hold and
enjoy the property so obtained. Eggleston v. Kovacich, 274
Neb. 579, 742 N.W.2d 471 (2007).

As discussed above, we disagree with the Rakosniks that the
farm transfer was proper. The deed involved self-dealing by
Lewis, and the power of attorney does not expressly allow for
self-gifting. Accordingly, Lewis cannot rebut Stehlik’s prima
facie case of constructive fraud. See id. Given our above analy-
sis and following a de novo review of the record taking all facts
in the light most favorable to the Rakosniks, we hold that the
district court did not err in finding that the Rakosniks’ title to
the farm property was procured by fraud and that they should
not equitably be allowed to enjoy the property. Accordingly,
this assignment of error is without merit.

Knowledge of Transfers.

[7] The Rakosniks next assign that the district court erred
in finding that there was no evidence on the record that Mike
knew of the transfers. Mike’s knowledge of the transfers,
however, would not defeat summary judgment. The question
on summary judgment is whether there are genuine issues of
material fact. Amanda C. v. Case, 275 Neb. 757, 749 N.W.2d
429 (2008). A fact is material only if it would affect the out-
come of the case. /d. The relevant inquiry is not whether Mike
knew of the transfers but whether Mike clearly intended for
Lewis to make the transfers. Eggleston v. Kovacich, supra.
We have determined, on de novo review, that Lewis pre-
sented no evidence that Mike clearly intended him to trans-
fer the Edward Jones account during Mike’s lifetime. And
because the farmland transfer involved self-dealing which
was not expressly authorized in the power of attorney, Mike’s
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knowledge of this transfer is also not material. Accordingly,
the district court’s finding of fact regarding his knowledge of
the transfers is not an issue of material fact.

Issue Preclusion.

The Raksoniks finally assign that the district court erred in
finding that they were precluded by Lewis’ prior criminal con-
victions from litigating whether Lewis’ transfers were breaches
of his fiduciary duties. Given our determination above that
Lewis’ transfers breached his fiduciary duties, we need not
reach the issue of whether the Rakosniks’ arguments also fail
because they are precluded by collateral estoppel. An appellate
court is not obligated to engage in an analysis that is not neces-
sary to adjudicate the case and controversy before it. Facilities
Cost Mgmt. Group v. Otoe Cty. Sch. Dist., 291 Neb. 642, 868
N.W.2d 67 (2015).

CONCLUSION
We determine that the district court did not err in determin-
ing on the merits of the issues that Stehlik was entitled to sum-
mary judgment as a matter of law. Accordingly, we affirm the
judgment of the district court.
AFFIRMED.
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STATE OF NEBRASKA ON BEHALF OF CARTER W.,
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1. Child Custody: Appeal and Error. Child custody determinations are
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.

2. Visitation: Appeal and Error. Parenting time determinations are also
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.

3. Judgments: Words and Phrases. An abuse of discretion occurs when
a trial court bases its decision upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

4. : . A judicial abuse of discretion requires that the reasons or
rulings of the trial court be clearly untenable insofar as they unfairly
deprive a litigant of a substantial right and a just result.

5. Child Custody: Appeal and Error. In child custody cases, where the
credible evidence is in conflict on a material issue of fact, the appellate
court considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of the facts
rather than another.

6. Child Custody. Courts typically do not award joint legal custody when
the parties are unable to communicate effectively.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Affirmed.
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PIrTLE, Judge.
INTRODUCTION

Cynthia H. appeals from an order of the district court for
Lancaster County determining custody, parenting time, and
child support for the minor child, Carter W. Cynthia challenges
the court’s decision to grant joint legal and physical custody,
and she asserts the court failed to follow the local court rules
in determining the parties’ respective parenting time. For the
reasons that follow, we affirm.

BACKGROUND

Cynthia and Anthony W. began a relationship in the summer
of 2009 and conceived a child in January 2010. They moved
in together in the summer of 2010, and their son, Carter,
was born in September. Their romantic relationship ended in
September 2011.

Immediately after the parties’ separation, Anthony’s parent-
ing time with Carter was not specifically scheduled and the
time and duration varied. On January 26, 2012, the Lancaster
County Attorney filed a complaint to establish support,
and Anthony’s acknowledgment of paternity was attached.
Anthony agreed to the child support calculation proposed by
the county attorney. A referee’s report was filed stating that
Carter resided with Cynthia and that Anthony was able and
capable of supporting Carter. The report contained the parties’
stipulation to the amount of support to be provided to Cynthia
by Anthony. Anthony was not represented by counsel and tes-
tified that he was not aware that the referee’s report reflected
a stipulation that Cynthia had, or should have, sole custody
of Carter.
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In April 2013, the parties agreed to split their time with
Carter on a “week on/week off” basis. Cynthia said she antici-
pated the schedule would end in September. In August 2013,
Anthony filed a complaint for determination of custody and
parenting time and sought decisions regarding issues includ-
ing temporary and permanent custody, parenting time, and
child support. In September, Anthony filed a motion for tem-
porary custody and requested temporary legal and physical
custody or, in the alternative, joint legal and physical custody
of Carter.

A hearing on the motion for temporary custody was sched-
uled for November 18, 2013, and the parties were to be
allowed one-half hour to present evidence. The hearing was
continued to December 19. Both parties testified, and the
court received multiple exhibits without objection. The exhibits
included Anthony’s affidavit and proposed child support cal-
culation, Cynthia’s proposed parenting plan and child support
calculation, and the income statements of both parties.

On December 23, 2013, the district court entered a tempo-
rary order granting joint legal and physical custody with an
exchange of physical custody occurring on a weekly basis. A
hearing on Anthony’s complaint for determination of custody
and parenting time occurred on November 17, 2014. Cynthia
and Anthony both testified.

Anthony testified that he began working at a retail store
in Lincoln on September 27, 2014. He works from 8 a.m. to
5 p.m., except for one night per week, when he closes the
store, and he receives $50,000 per year for this occupation. He
testified that he decided to work there because the schedule
allowed him to spend more time with Carter and that it offered
an increased salary. He was previously employed by a deten-
tion center and a social services organization. He was still
considered an on-call employee for both of those employers,
but he had not worked any shifts since he began working for
the retail store.
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Anthony testified that he moved multiple times in the year
prior to the hearing. He testified that in December 2013, he
moved from a one-bedroom apartment to ensure that Carter
would have a room of his own. In 2014, he canceled his lease
in anticipation of a move into a home with his girlfriend, but
the home was not available right away because of remodeling
delays. As a result, he moved into his girlfriend’s apartment,
and then into the home when it became available in November.
He testified that he signed an 18-month lease at that time and
has no plans to move. He stated that he plans to remain in a
long-term relationship with his girlfriend.

Anthony testified that when he picks up Carter from daycare,
they play and cook dinner together, then Carter takes a bath,
and they watch TV or read books before bedtime. Anthony
testified that the parties have been complying with the week
on/week off parenting schedule and that he believed it was
“going really great.” He testified that he does not believe that
continuing with this schedule would be disruptive to Carter or
his education in the future.

The parties agreed to exchanges of Carter at daycare, and
the few face-to-face exchanges which occurred took place
in public or with a third party present. Cynthia testified that
she believed Anthony should continue to be actively involved
in Carter’s life and in decisions which affect it. She said it
is “of value that [he] has a very good relationship with
his son.”

Cynthia testified that she works full time as a program spe-
cialist for the State of Nebraska. She began her job as a part-
time employee in February 2013 while she finished her master
of science degree, and she was hired as a permanent employee
in May 2013.

She testified that she was concerned that week on/week off
parenting time would cause instability and anxiety. She said
it could cause stress which would impact Carter’s sleeping
patterns, behavior, cognitive functioning, and ability to focus
in school.
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Cynthia testified that at times she smelled the odor of alco-
hol on Anthony, when she knew he had been out the night
before. She testified that there were times that she did not
want Carter to go with Anthony, but her concerns regarding
alcohol use did not prevent her from letting Carter leave with
him. There was one instance when she did not allow Carter to
leave because Anthony arrived late and it was Carter’s nap-
time. These instances were prior to the temporary order of the
district court.

Anthony testified that in February 2014, he drove under the
influence of alcohol and hit a parked vehicle with his vehicle.
Anthony was fined for driving under the influence of alcohol
and sentenced to 14 days of house arrest. He has an ignition
interlock device in his vehicle and has not had any violations
of that device. He testified that he has not had anything to
drink since that incident occurred, and at the temporary hear-
ing, he stated that he never picked up Carter while under the
influence of drugs or alcohol.

On January 30, 2015, the district court entered an order
placing legal and physical custody of Carter jointly with
Cynthia and Anthony. The court incorporated the parenting
plan proposed by Anthony and ordered Anthony to pay child
support in the amount of $60 per month.

The parenting plan provided for parenting time with each
parent every other week, with the exchange to occur at 4 p.m.
on Friday. Recognizing that cooperation between the parents
is in the child’s best interests, the plan provided that the par-
ents should not disparage or denigrate the other parent and
that they should cooperate “to the fullest extent necessary”
to foster and promote a safe, secure, and loving environment
for the child. The parents were to cooperate and inform each
other about medical, religious, educational, social, and extra-
curricular matters. The plan provided that the parties should
communicate regarding these matters in a “communication
notebook” which would be transferred with the child to the
other parent at the end of each parenting time period. The
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district court also incorporated the mediated agreement of the
parties regarding holidays, vacations, and special occasions,
as well as the agreement that the primary means of commu-
nication between the parties should be through text message.
The parties agreed that the text messages would be limited to
issues regarding Carter and that there would be only one mes-
sage conversation initiated per day.
Cynthia timely appealed the order of the district court.

ASSIGNMENTS OF ERROR
Cynthia asserts the district court erred in awarding joint
legal and physical custody, and she asserts the court failed to
follow the local court rules in determining the parties’ respec-
tive parenting time.

STANDARD OF REVIEW

[1] Child custody determinations are matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion. Schrag
v. Spear, 290 Neb. 98, 858 N.W.2d 865 (2015).

[2] Parenting time determinations are also matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determi-
nation will normally be affirmed absent an abuse of dis-
cretion. Aguilar v. Schulte, 22 Neb. App. 80, 848 N.W.2d
644 (2014).

[3,4] An abuse of discretion occurs when a trial court bases
its decision upon reasons that are untenable or unreasonable or
if its action is clearly against justice or conscience, reason, and
evidence. Schrag v. Spear, supra. A judicial abuse of discretion
requires that the reasons or rulings of the trial court be clearly
untenable insofar as they unfairly deprive a litigant of a sub-
stantial right and a just result. /d.

[5] In child custody cases, where the credible evidence
is in conflict on a material issue of fact, the appellate court
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considers, and may give weight to, the fact that the trial judge
heard and observed the witnesses and accepted one version of
the facts rather than another. /d.

ANALYSIS

The district court found that legal and physical custody of
Carter was to be placed jointly with Cynthia and Anthony. The
court specifically found that both parties were fit and proper
parents to have custody, and it provided a plan for commu-
nication between them in the interest of mutual participation
and cooperation for the benefit of the child. Part of this plan
included the use of a communication notebook in which the
parties would document important information so the other
parent would be fully informed at the end of each parenting
time period.

Cynthia asserts that joint custody should be an option only
if the parties can communicate in an open and supportive man-
ner and asserts that the agreement to communicate through
one text message conversation per day and a weekly exchange
of a communication notebook is evidence that the court erred
in determining that joint legal and physical custody was in
Carter’s best interests. Cynthia argues the joint custody deter-
mination was not accompanied by any “attempt to explain why
such a cumbersome communications plan made any sense or
was in any way, shape, or form in Carter’s best interest.” Brief
for appellant at 32.

[6] The Parenting Act defines “[jloint legal custody” as
“mutual authority and responsibility of the parents for making
mutual fundamental decisions regarding the child’s welfare,
including choices regarding education and health.” Neb. Rev.
Stat. § 43-2922(11) (Cum. Supp. 2014). We acknowledge that
courts typically do not award joint legal custody when the par-
ties are unable to communicate effectively. State on behalf of
Maddox S. v. Matthew E., 23 Neb. App. 500, 873 N.W.2d 208
(2016). However, a trial court’s decision to award joint legal
or physical custody can be made without parental agreement
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or consent so long as it is in the child’s best interests. /d. Neb.

Rev. Stat. § 42-364(3) (Cum. Supp. 2014) states:
Custody of a minor child may be placed with both parents
on a joint legal custody or joint physical custody basis,
or both, (a) when both parents agree to such an arrange-
ment in the parenting plan and the court determines that
such an arrangement is in the best interests of the child or
(b) if the court specifically finds, after a hearing in open
court, that joint physical custody or joint legal custody, or
both, is in the best interests of the minor child regardless
of any parental agreement or consent.

Section 42-364 has also been applied to custody disputes in
paternity actions. See State on behalf of Maddox S. v. Matthew
E., supra. See, also, Cox v. Hendricks, 208 Neb. 23, 302
N.W.2d 35 (1981).

The district court specifically found that both parents are
fit and proper parents and that cooperation between them is in
Carter’s best interests. The court chose not to favor one parent
over the other with regard to parenting time or legal custody.

In affording such deference to the trial courts, appellate
courts have in some instances declined to reverse trial court
decisions where joint custody has been awarded or maintained
even when the evidence demonstrates a lack of communica-
tion or cooperation between parents. For example, in State on
behalf of Jakai C. v. Tiffany M., 292 Neb. 68, 871 N.W.2d 230
(2015), the Nebraska Supreme Court affirmed a district court’s
denial of a father’s request to modify from joint legal custody
to sole legal and physical custody despite an apparent inabil-
ity of the parties to parent cooperatively with one another.
The Supreme Court stated as follows: “Given the record in
this case, and given our standard of review and deference to
the trial court’s determinations with respect to the credibility
of the witnesses, we cannot say that the court’s denial of the
modification of custody was clearly untenable or an abuse of
discretion.” Id. at 87, 871 N.W.2d at 243.
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Likewise, in State on behalf of Maddox S. v. Matthew E.,
supra, this court affirmed the district court’s modification
of the parenting plan in spite of the parents’ communica-
tion difficulties. The modification specifically divided joint
legal custody responsibilities between the parties in a manner
that would minimize contact and conflict between them. We
gave deference to the district court’s attempt to find a work-
able solution to protect the child’s best interests despite the
“power struggle” between the parties. /d. at 520, 873 N.W.2d
at 220.

In this case, the parties have demonstrated the ability to com-
municate regarding matters affecting Carter between the tem-
porary order in December 2013 and the hearing in November
2014. Anthony testified that the parties have communicated
mostly by text and telephone and that he felt it has been work-
ing. He testified that he felt they could reasonably discuss and
come to a solution on any issues regarding Carter in the future.
Cynthia testified that she believed a joint custody arrangement
would cause instability and anxiety and that communication
with Anthony has followed a pattern of “power and control.”
She testified that the mediated agreement placed boundaries
on the text messages between the parties because they did not
engage in healthy communication. The text messages submit-
ted as evidence contained an exchange regarding the parties’
prior relationship which would be outside of the boundaries
set by the parties. Cynthia testified that the messages were
designed to manipulate her emotions. However, there was no
showing that the messages were exchanged after the parties
agreed in mediation to limit the content of the messages to
only information about Carter, and the language used was not
violent, vulgar, or abusive. There is little evidence that the par-
ties have not been able to communicate for the benefit of the
minor child.

Cynthia asserts that awarding joint physical and legal cus-
tody when the parties are unable to communicate represents
a “default disposition” by the trial court and is contrary to
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established case law that joint custody is not favored by the
courts of this state. Brief for appellant at 32. Contrary to her
assertions, however, the trial court’s order was specifically tai-
lored to the evidence presented and did not represent a default
disposition. The district court respected the parties’ agreement
to place boundaries on their communication, and the order
incorporated the partial mediated agreement, including their
agreement to initiate only one text message conversation per
day. The order attempted to further facilitate healthy commu-
nication by ensuring that each party is fully informed about
important issues related to Carter through the use of a com-
munication notebook. The notebook allows an exchange of
information on a weekly basis, while the option of one daily
text message conversation allows for information to be shared
on a day-to-day basis as needed. Upon our de novo review of
the record, we find the district court did not abuse its discre-
tion in devising a plan for communication which will hopefully
minimize conflict between the parties.

Cynthia also asserts that Anthony’s “performance during
2014 between the temporary custody award and the final
hearing was nothing short of a disaster” and that therefore
joint custody is inappropriate. Brief for appellant at 37. The
evidence shows that Anthony made mistakes, including driv-
ing under the influence of alcohol. However, he has complied
with court orders and changed his behavior, avoiding the
consumption of alcohol to ensure the same mistakes will not
happen again. In addition, the evidence shows that although
Anthony changed jobs and moved several times in 2014,
these changes were made to provide a stable, more long-term
living situation for Carter and allow them to spend more
time together.

Appellate courts review custody decisions for an abuse of
discretion and may give weight to the fact that the trial judge
heard and observed the witnesses and accepted one version of
the facts rather than another. See Schrag v. Spear, 290 Neb. 98,
858 N.W.2d 865 (2015). See, also, Aguilar v. Schulte, 22 Neb.
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App. 80, 848 N.W.2d 644 (2014). Upon our de novo review,
we find the district court did not abuse its discretion in finding
joint custody was in Carter’s best interests.

Cynthia also asserts the district court erred “when it failed
to comply with local rule 3-9 and grant parenting time to
[Anthony] as set forth in Third Judicial Local Rule 3-9
Appendix Form 3.” Brief for appellant at 38. According to
the local rules, Appendix Form 3 is “a standard parenting
time schedule which, in the absence of unusual circumstances,
the court finds provides reasonable parenting time for the
noncustodial parent in cases in which the parties are unable
to agree otherwise.” Rules of Dist. Ct. of Third Jud. Dist.
3-9(F)(a) (rev. 2013). Having determined the district court did
not abuse its discretion in awarding joint custody, we find it
would not have been proper to use Appendix Form 3. That
form applies when allocating parenting time between custo-
dial and noncustodial parents, and in this situation, the parties
hold joint physical and legal custody. The district court’s final
order incorporated an exhibit which contained the parties’ par-
tially mediated agreement. The mediated agreement addressed
issues including expenses incurred on behalf of the child,
parenting time for holidays, vacations and special occasions,
communication between the parties, and how disagreements
or modifications would be handled. The mediated agreement
was offered at the hearing and received without objection. We
find the district court did not err in incorporating a parenting
time schedule other than the schedule provided in Appendix
Form 3.

CONCLUSION
For the reasons stated above, we affirm the order of the dis-
trict court granting joint legal and physical custody.
AFFIRMED.
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Child Custody: Appeal and Error. Child custody determinations are
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.

Child Custody. Ordinarily, custody of a minor child will not be modi-
fied unless there has been a material change in circumstances showing
that the custodial parent is unfit or that the best interests of the child
require such action.

Modification of Decree: Child Custody: Proof. Before custody of a
minor child may be modified based upon a material change in circum-
stances, it must be shown that the modification is in the best interests of
the child.

Child Custody. Courts determining custody and parenting arrangements
must consider (1) the relationship of the minor child to each parent prior
to the commencement of the action or any subsequent hearing; (2) the
desires and wishes of the minor child, if of an age of comprehension but
regardless of chronological age, when such desires and wishes are based
on sound reasoning; (3) the general health, welfare, and social behavior
of the minor child; (4) credible evidence of abuse inflicted on any fam-
ily or household member; and (5) credible evidence of child abuse or
neglect or domestic intimate partner abuse.

. In addition to statutory “best interests” factors, a court making
a child custody determination may consider matters such as the moral
fitness of the child’s parents, including the parents’ sexual conduct;
respective environments offered by each parent; the emotional relation-
ship between child and parents; the age, sex, and health of the child and
parents; the effect on the child as the result of continuing or disrupt-
ing an existing relationship; the attitude and stability of each parent’s
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character; and the parental capacity to provide physical care and satisfy
the educational needs of the child.

6. . The desires and wishes of the minor child are not determinative
of custody but are just a factor to be considered by the trial court, when
the child is of an age of comprehension and bases those desires on
sound reasoning.

Appeal from the District Court for Cherry County: MARK D.
Kozisek, Judge. Affirmed.

Loralea L. Frank and Bergan E. Schumacher, of Bruner
Frank, L.L.C., for appellant.

Michael S. Borders, of Borders Law Office, for appellee.
Moore, Chief Judge, and INBODY and RIEDMANN, Judges.

RiEDMANN, Judge.
INTRODUCTION

Lacey M. Kenner appeals from an order of the district court
for Cherry County modifying a paternity decree and awarding
Ryan James Battershaw custody of the parties” minor child.
After a de novo review of the record, we find that the trial
court did not abuse its discretion, and accordingly, we affirm
its modification order.

BACKGROUND

Kenner and Battershaw have one son, Brayden Battershaw,
who is the subject of the custody modification order before
us. He was born in December 2006. Although Kenner and
Battershaw never married, the three of them lived together for
approximately 1% years after Brayden was born. A decree of
paternity was entered in 2010, and a stipulated agreement and
modified parenting plan was entered in 2012. The parties have
followed the 2012 parenting plan since it was entered; Brayden
lives with Kenner a majority of the time, but Battershaw exer-
cises significant parenting time for 1 full week each month and
every other weekend during the school year. In the summer, the
parties each exercise 6 weeks of parenting time.
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At the time of trial, Kenner and Battershaw had each mar-
ried other people, and Brayden has a warm, bonded relation-
ship with both parents and both stepparents. Kenner also has
two younger children with her husband. With Kenner and her
husband, Brayden enjoys riding horses, “playing with Legos,”
going to church, swimming, fencing, haying, playing baseball,
and entering rodeos. With Battershaw and his wife, Brayden
enjoys playing board games and video games, fishing, hunting,
swimming, playing basketball, spending time outdoors, going
on road trips, and building cars. Battershaw has also recently
coached him in summer soccer and baseball. Brayden was
described during testimony as a happy child who makes friends
easily and is socially involved. He also has excellent reports
from school.

Kenner and Battershaw each have routines when parenting
their son. Kenner is a stay-at-home mother and is available to
care for him and his half siblings after school and in the sum-
mers. Battershaw and his wife both work full time. Battershaw
works at a tire store, and his wife works at a law office. After
school or during the day in the summertime when Battershaw
is working, Brayden can go to the store with his father, go
to his stepmother’s office, read books in the library across
the street from the office, or spend time with other family in
Valentine, Nebraska, where Battershaw lives.

At the time the current parenting schedule was agreed to and
entered, Battershaw lived in Valentine and Kenner lived on a
ranch south of Wood Lake, Nebraska, which is near Valentine.
Beginning in August 2014, Kenner’s husband had disagree-
ments with his father about the operations of the family ranch
and ultimately lost his job working there. Both parties and
their spouses searched for a new source of employment for
Kenner’s husband in the Valentine area; however, they were
unable to find employment in that area that met the family’s
income, housing, and livestock housing needs. Kenner’s hus-
band eventually obtained employment in Emmett, Nebraska,
which is approximately a 1%:-hour drive from the family’s
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former home. Kenner’s husband moved to and began employ-
ment in Emmett in January 2015.

Because of the distance of the Kenners’ move, Kenner filed
a complaint to modify the parties’ paternity decree and cus-
tody arrangement, seeking full physical and legal custody of
Brayden and asking to remove Battershaw’s full week each
month from the parties’ parenting time schedule. Battershaw
answered and filed a countercomplaint for modification also
seeking custody of Brayden. While awaiting trial on her
motion to modify, Kenner rented a home in Wood Lake so that
Brayden could finish the school year there and continue the
parties’ current parenting plan. The family spent weekends in
Emmett during the school year. At the end of the school year,
Kenner moved to Emmett with her husband, Brayden, and her
other children.

Both Kenner and Battershaw testified at trial that they
are able to provide for their son’s needs in their homes.
If Brayden were to live with Battershaw, he would attend
school in Valentine. Although Battershaw could continue to
provide transportation for him to school in Wood Lake, that
school has only four students enrolled, and the Battershaws
own a home across the street from the elementary school in
Valentine. If Brayden lived with the Kenners, he would live
near the ranch outside Emmett and attend school in Atkinson,
Nebraska.

During the trial, the court also conducted an in camera inter-
view with Brayden and asked, among other things, whether
he had a preference as to custody. We have considered the
contents of this sealed interview in our de novo review of
the record.

At the close of evidence, the district court took the matter
under advisement, noting the difficulty of having to award
custody to one parent or the other given what a good job the
parents had done raising their son under their prior coparenting
plan. In a written order modifying the decree, the district court
awarded custody to Battershaw, and Kenner appeals.
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ASSIGNMENT OF ERROR
Kenner assigns on appeal that the district court abused its
discretion when it granted Battershaw custody of Brayden.

STANDARD OF REVIEW

[1] Child custody determinations are matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determina-
tion will normally be affirmed absent an abuse of discretion.
Schrag v. Spear, 290 Neb. 98, 858 N.W.2d 865 (2015). An
abuse of discretion occurs when a trial court bases its decision
upon reasons that are untenable or unreasonable or if its action
is clearly against justice or conscience, reason, and evidence.
Id. A judicial abuse of discretion requires that the reasons or
rulings of the trial court be clearly untenable insofar as they
unfairly deprive a litigant of a substantial right and a just
result. /d.

ANALYSIS
Change of Circumstances.

[2] Ordinarily, custody of a minor child will not be modified
unless there has been a material change in circumstances show-
ing that the custodial parent is unfit or that the best interests of
the child require such action. Schrag v. Spear, supra. A material
change in circumstances means the occurrence of something
which, had it been known to the dissolution court at the time
of the initial decree, would have persuaded the court to decree
differently. Id.

While even an out-of-state move does not automatically
constitute a change of circumstances, a significant move may
be a change of circumstances warranting modification depend-
ing upon other evidence. See id. In this case, the parties’
agreed parenting plan involved Brayden spending every other
weekend and 1 full week per month with Battershaw. See id.
Kenner’s move 100 miles away from Battershaw makes it
impractical to impossible for the parties to maintain this sched-
ule, particularly during the school year.
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The district court determined that the parties’ prior par-
enting plan constituted a joint physical custody plan and
that modification was necessary to accommodate the move.
Referencing Hill v. Hill, 20 Neb. App. 528, 827 N.W.2d 304
(2013), the district court found that although the parties’ stipu-
lated parenting plan stated that Kenner previously had physical
custody of Brayden, in fact the parties’ fairly even split of time
and share of day-to-day parenting constituted a joint physical
custody arrangement. Neither party appeals this determination.
The parties asserted, and the district court agreed, that the
move at issue in this case makes the custody plan of the prior
decree unworkable and constitutes a change in circumstances
warranting a custody modification. We agree.

Best Interests.

Kenner argues that the district court abused its discretion
in determining that the best interests of Brayden were met by
granting custody to Battershaw. We disagree.

[3,4] Before custody may be modified based upon a material
change in circumstances, it must be shown that the modifica-
tion is in the best interests of the child. Schrag v. Spear, supra.
Courts determining custody and parenting arrangements must
consider (1) the relationship of the minor child to each parent
prior to the commencement of the action or any subsequent
hearing; (2) the desires and wishes of the minor child, if of
an age of comprehension but regardless of chronological age,
when such desires and wishes are based on sound reasoning;
(3) the general health, welfare, and social behavior of the
minor child; (4) credible evidence of abuse inflicted on any
family or household member; and (5) credible evidence of
child abuse or neglect or domestic intimate partner abuse. Neb.
Rev. Stat. § 43-2923 (Cum. Supp. 2014).

[5] In addition to these statutory “best interests” factors, a
court making a child custody determination may consider mat-
ters such as the moral fitness of the child’s parents, including
the parents’ sexual conduct; respective environments offered
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by each parent; the emotional relationship between child and
parents; the age, sex, and health of the child and parents; the
effect on the child as the result of continuing or disrupting an
existing relationship; the attitude and stability of each parent’s
character; and the parental capacity to provide physical care
and satisfy the educational needs of the child. Schrag v. Spear,
290 Neb. 98, 858 N.W.2d 865 (2015).

In this case, the evidence at trial demonstrates that Brayden
has strong connections to each of his parents and stepparents.
He enjoys activities with both households. Brayden appears to
be in generally good health and thriving in school under the
parties’ prior coparenting arrangement. The record contains no
evidence of abuse by either party, nor any suggestion of paren-
tal unfitness.

[6] The district court noted that during the in camera
interview, Brayden expressed a preference to live and attend
school in Valentine, with his father. Section 43-2923 provides
for consideration of the child’s wishes if the child is of an
age of comprehension and the child’s reasoning is sound.
Kenner argues that an 8-year-old child is not old enough to
express an opinion that may be considered by the court. We
disagree. Kenner cites no authority for the proposition that
an 8-year-old child may not be “of an age of comprehension”
as required by the statute for the court to consider a child’s
preference. See § 43-2923. The record reveals that the minor
child was 8'5 years old at the time of trial. In his interview,
Brayden expressed an understanding of the complexity of the
decision and articulated relevant components of consideration,
including routines, scheduling, proximity to activities, and the
home and school environments. Of course, the desires and
wishes of the minor child are not determinative of custody but
are just a factor to be considered by the trial court, when the
child is of an age of comprehension and bases those desires
on sound reasoning. See Adams v. Adams, 13 Neb. App. 276,
691 N.W.2d 541 (2005). However, we see no evidence that
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the district court regarded this factor as determinative, as
Kenner argues.

The remaining factors to be considered encompass the sta-
bility, environment, and relationships to be impacted by either
custody choice. Schrag v. Spear, supra. In either household,
Brayden would experience some change and disruption of the
parties’ prior schedule, while also enjoying certain kinds of
stability. Bradyen has more ties to the Valentine area, where
he has previously lived, than to the Emmett area, although he
has some acquaintances in both locations. We also note that
Brayden has previously spent more time living with his mother
and siblings, but has spent significant time being parented
day-to-day by both parents. While all testimony suggested that
both homes are emotionally nurturing, the home environments
have differences. In particular, Brayden has younger half sib-
lings at Kenner’s home and no siblings at Battershaw’s home.
Testimony suggested benefits both to being raised among sib-
lings and to receiving the attention of an only child. In short,
the record revealed that either parent could provide for the
child emotionally and physically.

Kenner argues that the district court should have given
more weight to keeping Brayden in a home with his half sib-
lings. In so arguing, she notes that it is generally sound public
policy to keep children together when a marriage is dissolved.
Ziebarth v. Ziebarth, 238 Neb. 545, 471 N.W.2d 450 (1991).
However, this is not a dissolution of marriage case where the
custody of all children is being determined as a result of the
parties’ divorce. Only Brayden’s custody is being determined
by these proceedings, and a rule requiring him to be kept with
his half siblings would mean that a parent having children
with a former or subsequent spouse would automatically give
that parent preferred status. While a bond with half siblings
is certainly an emotional environmental factor that the dis-
trict court should take into consideration, the focus is on the
relationship between the siblings and whether separation will
have a detrimental effect on the child. See Ritter v. Ritter,
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234 Neb. 203, 450 N.W.2d 204 (1990). The district court’s
order evinces that it considered the relationship between the
children and concluded that separation of Brayden from his
half siblings would not be detrimental. We disagree with the
argument that the district court erred in inadequately consider-
ing this factor.

Given the record before us, we cannot find that the district
court abused its discretion in awarding custody to Battershaw.
An abuse of discretion occurs when a trial court bases its
decision upon reasons that are untenable or unreasonable or
if its action is clearly against justice or conscience, reason,
and evidence. Schrag v. Spear, 290 Neb. 98, 858 N.W.2d 865
(2015). A judicial abuse of discretion requires that the reasons
or rulings of the trial court be clearly untenable insofar as
they unfairly deprive a litigant of a substantial right and a just
result. /d. In this case, the district court detailed its thought-
ful consideration of the evidence in a difficult case. Following
a careful de novo review of the record, we find no abuse
of discretion.

CONCLUSION
Following a de novo review of the record, we find no
abuse of discretion by the district court and accordingly affirm
its order.
AFFIRMED.
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1. Search and Seizure: Appeal and Error. The denial of a motion for
return of seized property is reviewed for an abuse of discretion.

2. Search and Seizure: Property: Presumptions: Proof. When crimi-
nal proceedings have terminated, the person from whom property
was seized is presumed to have a right to its return, and the burden
is on the government to show that it has a legitimate reason to retain
the property.

3. Property: Presumptions: Proof. A presumption of ownership is cre-
ated by exclusive possession of personal property, and evidence must
be offered to overcome that presumption.

4. Search and Seizure: Property: Proof. One in possession of prop-
erty has the right to keep it against all but those with better title, and
the mere fact of seizure does not require that entitlement be estab-
lished anew.

5. : . Seizure of property from someone is prima facie
ev1dence of that person’s right to possession of the property, and
unless another party presents evidence of superior title, the person from
whom the property was taken need not present additional evidence
of ownership.

6. Appeal and Error. An appellate court is not obligated to engage in an
analysis that is not necessary to adjudicate the case and controversy
before it.

Appeal from the District Court for Box Butte County:
Travis P. O’GorMaN, Judge. Reversed and remanded for fur-
ther proceedings.
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Moore, Chief Judge.
INTRODUCTION
Dominick L. Dubray appeals from an order of the district
court for Box Butte County partially denying his motion for
return of seized property. For the reasons set forth below, we
reverse the order of the district court and remand the cause for
further proceedings.

BACKGROUND

PRIOR PROCEEDINGS

The circumstances of the present appeal arise from
Dubray’s February 2012 arrest and convictions for the mur-
ders of Catalina Chavez and Mike Loutzenhiser in Alliance,
Nebraska. See State v. Dubray, 289 Neb. 208, 854 N.W.2d
584 (2014). Dubray’s motion for rehearing was denied
January 29, 2015. Dubray and Chavez were in a relation-
ship and had lived together for 2 to 3 years in Alliance with
their child and Chavez’ older child from a previous relation-
ship. Chavez’ 16-year-old half brother had also been living
at the house since June 2011. Loutzenhiser, who lived in
Scottsbluff, Nebraska, was Chavez’ stepfather and the father
of Chavez’ 16-year-old half brother. On Friday, February 10,
2012, Loutzenhiser arrived in Alliance for a visit. Dubray
murdered Chavez and Loutzenhiser the following morning,
February 11, at the residence. During the subsequent murder
investigation, police officers collected a number of items from
the residence. Dubray’s motion for return of seized property,
at issue in the current appeal, seeks the return of several of
these items.
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CURRENT PROCEEDINGS

On May 11, 2015, Dubray filed a motion for return of
seized property. The motion requested the return of the fol-
lowing items collected during the murder investigation: a
“[b]lack and silver colored i-pod”; a “black i-pod with a rub-
berized cover containing 3 [M]onster [energy drink logos]”;
a “black purse with pink playboy bunny logo” containing
$219.98 in cash; a “black carhartt coat size 2xL”; a pair of
gray size 13 athletic shoes; a wooden jewelry box contain-
ing “3 necklaces, 2 nec[k]lace pendants, 1 clasp, 28 rings, 3
watches, 2 bracelets, 2 sets of earrings and 1 penny”; and a
jewelry holder “shaped like a cone containing [a] headband,
a set of gold colored earrings, a beaded necklace, a bracelet,
and 1 beaded earring.”

Dubray alleged that the property is being held in violation
of Neb. Rev. Stat. § 29-818 (Cum. Supp. 2014) and that this
property should be returned to him, as the rightful owner. In
his accompanying affidavit in support of his motion, Dubray
stated that none of the requested items were introduced or oth-
erwise used as evidence at trial. Additionally, Dubray alleged
that the county has failed to provide him with any notice of
intent to initiate forfeiture proceedings regarding the seized
property, in violation of due process.

On June 24, 2015, a hearing on the motion was held before
the district court. Dubray appeared pro se via telephone. No
evidence was presented at the hearing by either party; rather,
only the unsworn statements and arguments of Dubray and
counsel for the State were given. The State conceded that
the “Carhartt coat [and] size 13 athletic shoes” belonged to
Dubray, stating that the evidence at trial supported his owner-
ship of these items. However, the State objected to the balance
of the motion for the reason that Dubray had not shown that
he is the actual owner of the property. Counsel for the State
expressed a belief that the other items listed in the motion
belonged to Chavez, but provided no supporting evidence.
Responding to the alleged due process violation, the State
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argued that it had insufficient time since the issuance of the
mandate on the direct appeal to ascertain ownership of the
property. Dubray responded, claiming that more than 20 of the
rings contained in the jewelry box are men’s rings and stating
that any returned property would go to the child of Dubray
and Chavez.

Later that day, the court entered an order on Dubray’s
motion. The court granted the motion with respect to the coat
and shoes and ordered these items be returned to Dubray
immediately. The court denied the motion with regard to the
remaining items for “failure to prove ownership.”

Dubray subsequently perfected this appeal.

ASSIGNMENTS OF ERROR
Dubray assigns, restated, that the district court erred in
partially denying his motion for return of seized property.
Dubray also alleges that the failure to return the property
violated his constitutional due process and property owner-
ship rights.

STANDARD OF REVIEW
[1] The denial of a motion for return of seized property is
reviewed for an abuse of discretion. State v. Agee, 274 Neb.
445, 741 N.w.2d 161 (2007).

ANALYSIS

DENIAL OF MOTION FOR RETURN
OF SEIZED PROPERTY

Section 29-818 establishes that “property seized under a
search warrant or validly seized without a warrant shall be
safely kept by the officer seizing the same . . . and shall be so
kept so long as necessary for the purpose of being produced as
evidence in any trial.” Neb. Rev. Stat. § 29-820 (Cum. Supp.
2014) specifies that, unless otherwise directed by this statute
or law of Nebraska, when certain property “seized or held is
no longer required as evidence, it shall be disposed of by the
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law enforcement agency on such showing as the law enforce-
ment agency may deem adequate,” and that all other property
“shall be disposed of in such manner as the court in its sound
discretion shall direct.”

The controlling case in Nebraska relied upon by both parties
is State v. Agee, supra. In that case, Timothy E. Agee was sus-
pected of being involved in an ongoing scheme to use checks
and fraudulent driver’s licenses to make purchases at local
department stores. A search warrant was executed at Agee’s
residence and various items were seized. Ultimately, Agee’s
theft by deception charge was dismissed by the State although
Agee was convicted of unlawful possession with intent to
deliver marijuana as a result of evidence discovered during the
execution of the search warrant.

Agee filed a motion for return of property seized from his
home during the execution of the search warrant; specifi-
cally, “3 watches, 1 diamond bracelet, 2 cellular telephones,
10 assorted articles of clothing, an unspecified number of
photographs, and Agee’s wallet and Social Security card.” Id.
at 447, 741 N.W.2d at 164. Agee alleged that the items were
not illegal per se and that they had value to him. At the tele-
phone hearing at which Agee appeared pro se, counsel for the
State represented that some of the items were stolen property,
that some of the items had already been returned to a depart-
ment store, and that it had no record of other items. Agee
indicated he had receipts for some of the items. No evidence
was adduced at the hearing by either party. Nevertheless,
in reaching its decision, the court noted the statements by
counsel concerning items that were stolen, returned, and
not in existence. The court overruled Agee’s motion except
as to his Social Security card and photographs, which were
ordered returned.

[2-5] On appeal, the Nebraska Supreme Court recognized
that a motion for the return of property is properly denied
only if the claimant is not entitled to lawful possession of the
property, the property is contraband or subject to forfeiture,
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or the government has some other continuing interest in the
property. State v. Agee, 274 Neb. 445, 741 N.W.2d 161 (2007).
In response to the State’s primary contention on appeal that
Agree presented no evidence supporting his claim to the
property, the court found that this argument “misapprehends
the burden of proof in such a proceeding.” Id. at 450, 741
N.W.2d at 166. The court went on to recognize the follow-
ing propositions:
When criminal proceedings have terminated, the person
from whom property was seized is presumed to have a
right to its return, and the burden is on the government to
show that it has a legitimate reason to retain the property.
It is long established that a presumption of ownership
is created by exclusive possession of personal property
and that evidence must be offered to overcome that pre-
sumption. One in possession of property has the right
to keep it against all but those with better title, and the
“mere fact of seizure” does not require that “entitlement
be established anew.” Seizure of property from someone
is prima facie evidence of that person’s right to posses-
sion of the property, and unless another party presents
evidence of superior title, the person from whom the
property was taken need not present additional evidence
of ownership.
Id. at 450-51, 741 N.W.2d at 166-67.

The Supreme Court in Agee concluded that the district court
erred in relying on the representations made by counsel that
the property was stolen instead of demanding evidence rel-
evant to the State’s allegations. The Supreme Court therefore
found that the district court abused its discretion by substan-
tially denying Agee’s motion without requiring the State to
submit evidence supporting its continued retention or disposi-
tion of the property. State v. Agee, supra.

Similar to the State’s arguments in Agee, the State in the
instant case argues that Dubray failed to present evidence
supporting his claim to the property. The State relies upon
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the language quoted above from Agee that the presumption
of ownership is created by the exclusive possession of the
claimed property. The State asserts that because other people
resided with Dubray, he was unable to demonstrate that the
property seized from his residence was in his exclusive posses-
sion, and that therefore, he was not entitled to the presumption
of ownership and the burden to show otherwise was not placed
on the State. Additionally, the State emphasizes that the nature
of the property, particularly the purse, jewelry box, jewelry
holder, and corresponding contents, opposes Dubray’s claim of
ownership. Lastly, the State asserts that as a matter of policy,
Dubray should not receive the property of his murder victims.
We are not persuaded by the State’s arguments.

In Agee’s underlying criminal case, in response to his argu-
ment that the evidence was insufficient to show that he lived
at the residence where the contraband was found, we noted
that other people besides Agee resided at the residence and
perhaps even occupied the same bedroom as Agee. See State
v. Agee, No. A-05-1153, 2006 WL 2129117 (Neb. App. Aug.
1, 2006) (not designated for permanent publication). Thus,
Agee was arguably not in exclusive possession of the items
seized from the residence. Although this argument was appar-
ently not presented to the Supreme Court in Agee’s appeal
of the denial of his motion for return of property, the court
nevertheless applied the presumption of ownership in favor
of Agee.

As in State v. Agee, supra, we conclude that once the
criminal proceedings against Dubray were concluded, Dubray
was presumptively entitled to the return of property seized
from him. The State did not overcome that presumption by
presenting evidence of a cognizable claim or right of posses-
sion adverse to Dubray’s. The district court erred in substan-
tially denying Dubray’s motion without requiring the State
to submit such evidence. The district court’s order denying
Dubray’s motion is reversed, and the cause is remanded for
further proceedings.
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[6] Because we are reversing and remanding for further pro-
ceedings, we need not address Dubray’s due process argument.
See Flores v. Flores-Guerrero, 290 Neb. 248, 859 N.W.2d 578
(2015) (appellate court is not obligated to engage in analy-
sis that is not necessary to adjudicate case and controversy
before it).

CONCLUSION
Dubray was presumptively entitled to the return of property

seized from him, and the State did not present evidence jus-
tifying its refusal to do so. The district court’s order denying
Dubray’s motion is reversed, and the cause is remanded for
further proceedings.

REVERSED AND REMANDED FOR

FURTHER PROCEEDINGS.
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Trial: Evidence: Appeal and Error. A trial court has the discretion to
determine the relevancy and admissibility of evidence, and such deter-
minations will not be disturbed on appeal unless they constitute an abuse
of that discretion.

: . In a civil case, the admission or exclusion of evi-
dence is not revers1ble error unless it unfairly prejudiced a substantial
right of the complaining party.

Malpractice: Physician and Patient: Proof: Proximate Cause. In
a malpractice action involving professional negligence, the burden of
proof is upon the plaintiff to demonstrate the generally recognized
medical standard of care, that there was a deviation from that standard
by the defendant, and that the deviation was the proximate cause of the
plaintiff’s alleged injuries.

Rules of Evidence: Words and Phrases. Pursuant to Neb. Evid. R.
401, Neb. Rev. Stat. § 27-401 (Reissue 2008), relevant evidence means
evidence having any tendency to make the existence of any fact that is
of consequence to the determination of the action more probable or less
probable than it would be without the evidence.

Rules of Evidence. Pursuant to Neb. Evid. R. 403, Neb. Rev. Stat.
§ 27-403 (Reissue 2008), relevant evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by con-
siderations of undue delay, waste of time, or needless presentation of
cumulative evidence.

. Pursuant to Neb. Evid. R. 402, Neb. Rev. Stat. § 27-402 (Reissue
2008), evidence which is not relevant is not admissible.
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7. Evidence: Malpractice: Negligence: Informed Consent. Evidence of
risk-of-procedure or risk-of-surgery discussions with the patient is gen-
erally irrelevant and unfairly prejudicial where the plaintiff alleges only
negligence, and not lack of informed consent.

8. Testimony: Appeal and Error. Error in the admission of irrelevant and
inadmissible testimony does not require reversal if the trial court gave a
sufficient curative instruction.

9. Jury Instructions: Presumptions. It is presumed a jury followed the
instructions given in arriving at its verdict, and unless it affirmatively
appears to the contrary, it cannot be said that such instructions were
disregarded.

Appeal from the District Court for Douglas County: SHELLY
R. STRATMAN, Judge. Affirmed.

Greg Garland, of Greg Garland Law, Tara DeCamp, of
DeCamp Law, P.C., L.L.O., and Kathy Pate Knickrehm for
appellant.

Brien M. Welch and David A. Blagg, of Cassem, Tierney,
Adams, Gotch & Douglas, for appellees.

Moore, Chief Judge, and IRwIN and BisHOP, Judges.

BisHor, Judge.

Denice Hillyer brought a medical malpractice action
against Bradley Schroeder, M.D., and his employer, Midwest
Gastrointestinal Associates, P.C. (MGI), based on alleged neg-
ligence in the course of performing a colonoscopy. The district
court for Douglas County entered judgment on the jury’s ver-
dict in favor of Dr. Schroeder and MGI.

Hillyer appeals, alleging the trial court erred in allowing
evidence of Dr. Schroeder’s discussions with Hillyer and
other patients regarding risks and complications associated
with colonoscopies. We find that under the circumstances of
this case, it was error to allow evidence of such discussions
by Dr. Schroeder, because the medical malpractice action did
not include a claim for lack of informed consent, making
such evidence irrelevant as to whether Dr. Schroeder deviated
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from the standard of care. However, any error in admitting
such evidence does not constitute reversible error given the
trial court’s curative instruction to the jury. Accordingly,
we affirm.

BACKGROUND

On August 17, 2011, Hillyer went to a medical facility in
Omaha, Nebraska, for a screening colonoscopy. Dr. Schroeder
performed the colonoscopy. During the colonoscopy, Hillyer’s
colon was perforated. As a result of the perforation, Hillyer
required emergency surgery to repair the perforation, was hos-
pitalized for several weeks, and had an ileostomy bag for 5%
months until a subsequent surgery was performed. She had var-
ious other injuries, both physical and emotional, and incurred
more than $300,000 in medical expenses.

Hillyer initially filed a complaint against Dr. Schroeder and
MGI for medical malpractice alleging professional negligence
and lack of informed consent. However, in her amended com-
plaint, Hillyer alleged only professional negligence; her claim
for lack of informed consent had been withdrawn. Specifically,
Hillyer alleged that Dr. Schroeder was negligent because he
used excessive force while performing a colonoscopy on her
and that such excessive force caused the shaft of the “colono-
scope” to perforate her colon.

Hillyer filed a motion in limine asking that the following
matters not be mentioned in the jury’s presence:

15. All medical consent forms, including but not lim-
ited to, consent to treat and perform the colonoscopy. . . .
16. Any discussion that [Hillyer] was aware of the risks
and complications of colonoscopies. . . .
17. Any discussion regarding the practice and/or rou-
tine of explaining risks of procedures to patients.
Hillyer sought exclusion of the above matters on the basis of
“NRE 402 Relevance, 403 Relevance outweighed.” In their
amended response to Hillyer’s motion in limine, Dr. Schroeder
and MGI did not object to paragraph 15. They did however
object to paragraphs 16 and 17, arguing:
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This evidence is relevant to establish the facts and cir-
cumstances leading to the perforation in this case. The
average layperson has undergone a medical procedure
and has experienced an informed consent discussion with
his/her physician. Accordingly, members of the jury may
be led to incorrectly infer that such a conversation did
not occur in this matter between Dr. Schroeder and
[Hillyer] if Dr. Schroeder is prohibited from discussing
that such a conversation did occur prior to the proce-
dure. Additionally, this discussion is relevant to estab-
lishing the facts and circumstances of the procedure at
issue and Dr. Schroeder’s recollection of his interactions
with [Hillyer].
During a hearing on the motion in limine, the trial court sus-
tained Hillyer’s motion with regard to paragraph 15, citing no
objection by Dr. Schroeder or MGI. However, the trial court
reserved ruling on paragraphs 16 and 17.

During the jury trial, the only real issues were whether Dr.
Schroeder used excessive force during Hillyer’s colonoscopy
(thereby deviating from the standard of care) and, if so, the
extent of Hillyer’s damages. Hillyer testified regarding the
injuries she sustained, the treatment she underwent, and the
damages she incurred as a result of her perforated colon.

Hillyer’s expert, Dr. Mark Molos, testified that the stan-
dard of care requires a physician performing a colonoscopy to
“advance the scope under the appropriate amount of exertion or
pressure.” Based on his review of the case, Dr. Molos opined
that Dr. Schroeder breached the standard of care by applying
excessive force and pressure, which resulted in a “shaft loop”
perforation of Hillyer’s colon. Dr. Molos testified that “[a]
shaft loop perforation by definition is caused by excessive
pressure and force.” He also opined that only excessive force
would cause a perforation the size that Hillyer had, which was
6 to 7 centimeters. On cross-examination, Dr. Molos agreed
that just because a patient has a medical complication does
not mean that the doctor fell below the standard of care, that
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complications can and do occur even when the doctor provided
excellent care, and that perforations can occur even when the
doctor is meeting the standard of care.

Dr. Schroeder’s expert, Dr. Alan Thorson, testified that
perforations are a known and accepted complication of colo-
noscopies and that a colon perforation can occur even when
the best medical care is provided. Dr. Thorson disagreed with
Dr. Molos’ testimony that a large perforation like Hillyer’s
could have occurred only due to excessive force. Dr. Thorson
opined that Hillyer’s abdominal adhesions were a proximate
cause of her perforation. According to Dr. Thorson, adhesions
can hold the colon in a more fixed position, and when doing
a colonoscopy, the endoscopist “can end up with a pressure
against the colon that’s enhanced because of the fixation of the
adhesions even though [the endoscopist] might be putting very
acceptable pressure [sic]”; the endoscopist might not even feel
resistance when advancing the scope. Based on his review of
the case, Dr. Thorson opined that Dr. Schroeder met the stan-
dard of care and did not use excessive force while performing
Hillyer’s colonoscopy.

Both experts had their credibility challenged. For example,
Dr. Molos was questioned regarding his honesty, personal his-
tory of being sued for malpractice, and long history of testify-
ing in medical malpractice cases (usually on behalf of plain-
tiffs). And Dr. Thorson was questioned regarding potential bias
in favor of Dr. Schroeder due to patient referrals.

Dr. Schroeder testified regarding the steps he takes before
doing colonoscopies: He meets the patients, gets their health
histories, does a physical examination, and then begins the con-
sent process. Over Hillyer’s repeated objections, Dr. Schroeder
was allowed to testify that with every patient, he goes through
the list of complications and risks for the procedure, including
perforations and the potential need for surgery, the alterna-
tives, and the fact that a patient does not even have to do the
examination. Hillyer also objected to Dr. Schroeder’s testi-
mony that he goes through the same process every time and
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has had patients refuse the procedure after discussion. Dr.
Schroeder was further allowed to testify, over objection, that
he discussed potential complications and risks, including per-
foration and the potential need for surgery, with Hillyer prior
to her colonoscopy.

Dr. Schroeder testified that he did not encounter resistance
while performing Hillyer’s colonoscopy and did not use exces-
sive force to advance the colonoscope. He stated he met the
standard of care when he performed Hillyer’s colonoscopy.

The jury returned a unanimous verdict in favor of Dr.
Schroeder and MGI, and the court entered judgment accord-
ingly. Hillyer timely appeals.

ASSIGNMENTS OF ERROR
Hillyer assigns that the trial court abused its discretion
and committed prejudicial error in allowing evidence of Dr.
Schroeder’s discussions with Hillyer and other patients regard-
ing risks and complications associated with colonoscopies.

STANDARD OF REVIEW

[1] A trial court has the discretion to determine the relevancy
and admissibility of evidence, and such determinations will
not be disturbed on appeal unless they constitute an abuse of
that discretion. Gallner v. Larson, 291 Neb. 205, 865 N.W.2d
95 (2015).

[2] In a civil case, the admission or exclusion of evidence is
not reversible error unless it unfairly prejudiced a substantial
right of the complaining party. In re Estate of Clinger, 292
Neb. 237, 872 N.W.2d 37 (2015).

ANALYSIS
[3] In a malpractice action involving professional negli-
gence, the burden of proof is upon the plaintiff to demonstrate
the generally recognized medical standard of care, that there
was a deviation from that standard by the defendant, and
that the deviation was the proximate cause of the plaintiff’s
alleged injuries. Rankin v. Stetson, 275 Neb. 775, 749 N.W.2d
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460 (2008). In the instant case, there was no dispute that
Hillyer’s colon was perforated during a colonoscopy performed
by Dr. Schroeder. The only real issues at trial were whether Dr.
Schroeder used excessive force during Hillyer’s colonoscopy
(thereby deviating from the standard of care) and, if so, the
extent of Hillyer’s damages.

As stated above, prior to trial, Hillyer filed a motion
in limine to exclude evidence of any discussions (with Dr.
Schroeder) that she was aware of the risks and complications
of colonoscopies and any discussion regarding the practice
or routine of explaining risks of procedures by Dr. Schroeder
with his patients. The reasons cited in Hillyer’s motion were
“NRE 402 Relevance, 403 Relevance outweighed.” At the
hearing on the motion, the trial court reserved ruling as to
these discussions. In its order on the motion in limine, which
was not filed until the day after the jury returned its verdict
in the case, the court said it had reserved ruling as to these
discussions but “sustained as to the actual consent form and
phrases contained in medical records stating ‘After receiving
informed consent.’”

[4-6] Pursuant to Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401
(Reissue 2008), “[r]elevant evidence means evidence having
any tendency to make the existence of any fact that is of con-
sequence to the determination of the action more probable or
less probable than it would be without the evidence.” However,
relevant evidence may be excluded “if its probative value is
substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by consider-
ations of undue delay, waste of time, or needless presentation
of cumulative evidence.” Neb. Evid. R. 403, Neb. Rev. Stat.
§ 27-403 (Reissue 2008). Evidence which is not relevant is
not admissible. Neb. Evid. R. 402, Neb. Rev. Stat. § 27-402
(Reissue 2008).

During trial, Dr. Schroeder was allowed to testify, over
Hillyer’s repeated objections, regarding his discussions with
Hillyer about the risks and complications of colonoscopies
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and regarding his practice or routine of explaining risks of
procedures to his patients. These are the “discussion[s]” which
were at issue in Hillyer’s motion in limine and on which the
trial court had reserved making a ruling. As discussed next, we
conclude it was error to allow such testimony.

Although this is a case of first impression in Nebraska, cases
from other jurisdictions suggest that evidence of informed con-
sent and risk-of-surgery discussions is irrelevant and unfairly
prejudicial where a plaintiff alleges only negligence, and not
lack of informed consent. By our count, eight states have
addressed the issue. Of those eight, one state specifically dealt
with risk-of-surgery discussions, rather than consent forms.
See Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004). Six
states dealt with evidence of both risk-of-surgery discussions
and consent forms. See, Hayes v. Camel, 283 Conn. 475, 927
A.2d 880 (2007); Matranga v. Parish Anesthesia of Jefferson,
170 So. 3d 1077 (La. App. 2015); Schwartz v. Johnson, 206
Md. App. 458, 49 A.3d 359 (2012); Waller v. Aggarwal, 116
Ohio App. 3d 355, 688 N.E.2d 274 (1996); Warren v. Imperia,
252 Or. App. 272, 287 P.3d 1128 (2012); Brady v. Urbas, 111
A.3d 1155 (Pa. 2015). And one state dealt solely with evidence
of the actual consent forms in a negligence action. See Baird
v. Owczarek, 93 A.3d 1222 (Del. 2014). All of the aforemen-
tioned cases found the evidence inadmissible.

In Wright v. Kaye, supra, a patient brought a medical mal-
practice action against her surgeon, alleging he negligently
performed a procedure. The patient filed a motion in limine
seeking to exclude any testimony regarding preoperative dis-
cussions between her and her surgeon concerning the risks of
surgery. The patient argued that because she did not claim the
surgeon failed to obtain her informed consent, any testimony
concerning discussion of the risks of surgery was not relevant
to either negligence or causation and would only confuse the
jury. The trial court denied the motion, ruling, “‘If you don’t
show that [the doctor advised the patient concerning any risk
prior to surgery|, immediately you’ve implied that maybe this
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doctor is negligent to begin with.”” /d. at 528, 593 S.E.2d at
317. On appeal, the Virginia Supreme Court determined that
under the facts of that case, the trial court’s ruling was errone-
ous. The Virginia Supreme Court stated:
In resolving this issue, it is a particularly salient fact that
[the patient] does not plead or otherwise place in issue
any failure on the part of the [surgeon] to obtain her
informed consent. Her claim is simply that [the surgeon]
was negligent by deviating from the standard of care in
performing the medical procedure at issue.

Seen in that context, evidence of information conveyed
to [the patient] concerning the risks of surgery in obtain-
ing her consent is neither relevant nor material to the
issue of the standard of care. Further, the pre-operative
discussion of risk is not probative upon the issue of
causation: whether [the surgeon] negligently performed
the procedure.

[The patient’s] awareness of the general risks of sur-
gery is not a defense available to [the surgeon] against the
claim of a deviation from the standard of care. While [this
patient] or any other patient may consent to risks, she
does not consent to negligence. Knowledge by the trier of
fact of informed consent to risk, where lack of informed
consent is not an issue, does not help the plaintiff prove
negligence. Nor does it help the defendant show he was
not negligent. In such a case, the admission of evidence
concerning a plaintiff’s consent could only serve to con-
fuse the jury because the jury could conclude, contrary to
the law and the evidence, that consent to the surgery was
tantamount to consent to the injury which resulted from
that surgery. In effect, the jury could conclude that con-
sent amounted to a waiver, which is plainly wrong. See
Waller v. Aggarwal, 116 Ohio App.3d 355, 688 N.E.2d
274, 275-76 (1996).

Wright v. Kaye, 267 Va. 510, 528-29, 593 S.E.2d 307, 317
(2004). Accordingly, the Virginia Supreme Court held that the
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trial court erred in failing to grant the motion in limine regard-
ing preoperative discussions concerning the risks of surgery.
The court reversed the summary judgment in favor of the sur-
geon and remanded the cause for further proceedings.

In Hayes v. Camel, 283 Conn. 475, 927 A.2d 880 (2007),
the patient filed a medical malpractice action against a neu-
rosurgeon and his assistant based on alleged negligence in
the course of performing a surgery. The patient filed numer-
ous motions in limine seeking to preclude the admission of
documentary or testimonial evidence pertaining to informed
consent and preclude any discussion or argument pertaining
to his injuries as a “‘“risk of the procedure.”’” Id. at 480,
927 A.2d at 885. The trial court denied the motions. At trial,
the court did not permit the words “informed consent” to be
used, and it refused to admit the consent forms into evidence.
On appeal, the plaintiff claimed that the trial court improp-
erly denied his motions in limine to preclude, and overruled
his objections to, the admission of evidence that included (1)
the surgeon’s testimony that he informed the plaintiff that
nerve damage was a risk of the surgery and (2) notes to that
effect from the preoperative consultation between the plaintiff
and the surgeon. The sole issue on appeal was whether, in a
medical malpractice action without a claim of lack of informed
consent, the trial court properly admitted testimonial and docu-
mentary evidence that the defendant surgeon had informed his
patient of the risks of the medical procedure in question. The
Connecticut Supreme Court, after citing Wright v. Kaye, supra,
and Waller v. Aggarwal, 116 Ohio App. 3d 355, 688 N.E.2d
274 (1996), said:

We conclude that the trial court abused its discretion
when it admitted evidence of the risks of the [surgery] in
the form of their disclosure to the plaintiff. The admis-
sion of evidence that [the surgeon] had told the plaintiff
of those risks, namely, his testimony and the office notes
to that effect, implicates the concerns about jury confu-
sion raised by our sister state courts that have considered
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the issue of the admissibility of informed consent evi-
dence in medical malpractice cases without informed
consent claims. See Conn.Code Evid. § 4-3. Put differ-
ently, admission of testimony about what the plaintiff
specifically had been told raised the potential that the
jury might inappropriately consider a side issue that is not
part of the case, namely, the adequacy of the consent. . . .
[1]t was unduly prejudicial to admit such evidence [of the
risks of a surgical procedure] in the context of whether
and how they were communicated to the plaintiff. Rather,
such evidence is properly admitted, without this risk of
confusion and inappropriate prejudice, in the form of, for
example, testimony by the defendants or nonparty expert
witnesses about the risks of the relevant surgical proce-
dures generally.
Hayes v. Camel, 283 Conn. 475, 487-88, 927 A.2d 880, 889-
90 (2007). Accordingly, the Connecticut Supreme Court con-
cluded that the trial court improperly admitted the challenged
evidence pertaining to whether the risks of the procedure were
communicated to the plaintiff. However, the court found that
such error was harmless because
the trial court’s charge to the jury specifically addressed
the relationship of surgical risk and negligence, and stated
that “simply because a particular injury is considered to
be a risk of the procedure does not mean that a physician
is relieved of the duty of adhering to the appropriate stan-
dard of care and does not mean that because the injury
was a risk of the procedure injury did not result from a
failure to conform to the standard of care.”
Id. at 491-92, 927 A.2d at 892. The Connecticut Supreme
Court presumed that the jury followed the instruction, thereby
mitigating the prejudice and risks of inappropriate inferences
attendant to the improperly admitted evidence.
We note that the approach among other jurisdictions is to
find that evidence of informed consent and risk-of-surgery
discussions is generally irrelevant where a plaintiff alleges
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only negligence; they then state that even if relevant, the
evidence is prejudicial. Other jurisdictions have generally
not adopted a per se rule of exclusion. As noted by the
Pennsylvania Supreme Court in Brady v. Urbas, 111 A.3d
1155 (Pa. 2015), sometimes the evidence may be relevant
to the question of negligence, if, for example, the standard
of care requires that the doctor discuss certain risks with the
patient. And in Viera v. Cohen, 283 Conn. 412, 927 A.2d 843
(2007), the patient’s negligence claim was based in part on the
doctor’s failure to properly assess her risk factors. On appeal,
the doctor claimed that the trial court improperly allowed the
patient’s expert to testify, over the doctor’s relevancy objec-
tion, as to the patient’s lack of informed consent when there
was no informed consent claim in the case. The Connecticut
Supreme Court found that even though the patient did not
assert a lack of informed consent claim, the testimony was
directly relevant to the patient’s claim that the doctor failed
to recognize that the patient’s delivery presented a risk of
shoulder dystocia (i.e., when the baby’s shoulders become
lodged during a vaginal delivery requiring delivery of the
child within minutes to avoid risk of neurological injury or
death). The court said that if, as the patient’s experts had tes-
tified, the standard of care would have obligated the doctor
to discuss the risks of vaginal delivery with her, the doctor’s
failure to do so would provide evidence that he had not in fact
recognized that those risks were present. The court concluded
that the trial court did not abuse its discretion in concluding
that the testimony was relevant. Moreover, the trial court in
Viera expressly instructed the jury that informed consent was
not an issue in the case.

[7] We hold, as a matter of first impression, that evidence
of risk-of-procedure or risk-of-surgery discussions with the
patient is generally irrelevant and unfairly prejudicial where
the plaintiff alleges only negligence, and not lack of informed
consent. However, we specifically decline to adopt a per se
rule of exclusion. Given our holding, which is in accord with
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other state courts, we now turn our analysis to the facts of the
case before us.
The trial court allowed Dr. Schroeder to testify over objec-
tion that prior to performing a colonoscopy, it is his practice
to talk to his patient about complications of the procedure and
specifically list the risks and complications, including perfora-
tion and the potential need for surgery. He testified:
I give the same consent every single time because you’re
required — there’s basic elements of that requirement that
you just have to include every time, risks, benefits, alter-
natives. And even the fact that they don’t have to do the
exam and there’s other things they can do to get screened
for colonoscopy [sic].

At that point, Hillyer’s counsel requested a sidebar, during

which the following discussion was had:

[Hillyer’s counsel]: Your Honor, we object to this
line of questioning for the reasons stated, 402, 403,
the motion in limine, and now he’s also going — he’s
also using the word “consent” and going into that and
we already have a sustained motion in limine regarding
informed consent.

[Defense counsel]: Your Honor, I think I’'m following
the motion in limine. We’ve already discussed this. He’s
not — if the witness was permitted to testify, he would
say he actually goes for the statistical rate of perforation.
But following the Court’s order, he’s not going to talk
about that. But he has to be able to talk about how he
talks to his patients and gets their permission before they
undergo a procedure, and he does it every time with all
of the colonoscopies. This is part of his normal practice.
And I — they certainly went into it with their expert,
and I did on cross-examination. It’s a known risk of the
procedure. So I don’t know how I can’t elicit that from
my client.

THE COURT: I think the issue that we are address-
ing has to do with him using the word “consent.” I think
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when we were discussing this in the motion in limine it
was going to what the risks are and things of that nature,
but we need to avoid any implication that she somehow
consented to all of these risks by going through with
the procedure. And I think that’s in the rulings that have
come out in other jurisdictions and other states. So as far
as the motion in limine, the portion of the actual medical
records that is the signed consent form is out, and that
one phrase in the medical ruling it says after I received
informed consent.

What I would say at this point on the objection is to
try and steer clear of using the word “consent” when
he’s talking about going through the risks and things of
that nature.

.. [W]hat we’re trying to avoid here are some of the
issues that have come up that we’ve discussed as far as
there being some insinuation to the jury that she somehow
assumed the risk of going through this procedure. Getting
away from the actual issue of the case which is whether
or not there was excessive force. . . .

[Defense counsel]: After he explains this to the patient
and they understand it, because he’s not — I don’t want
them to get the implication that he says all this to them
and they don’t have a choice, that they have to do this.
Can he say after I explain this I make sure they under-
stand it?

THE COURT: I don’t think there’s a problem with say-
ing make sure they understand it. But when you get into
saying they had a choice to do it or not to do it, I think
we get into the issue that they somehow consented to all
of the risks.

[Defense counsel]: Maybe the solution to all of this
is maybe an instruction to the jury that you can say
the patient — we can formulate one, to say that they
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consented to the procedure does not mean that they con-
sented to — that the physician would be below the stan-
dard of care in performing the procedure.

[Hillyer’s counsel]: It’s the word “consent.” Move to
strike, and ask the jury to disregard — just instruct them
to disregard the use of the word “consent” if he’s getting
really close to the consent form.

After the sidebar, the court struck Dr. Schroeder’s statement,
“‘l give the same consent every single time,”” and instructed
the jury to disregard the same.

Direct examination of Dr. Schroeder resumed as follows:

[Defense counsel:] Doctor, since your fellowship and
through your practice, do you meet with your patients and
explain to them — regardless of what the procedure is, if
it’s an endoscopy, colonoscopy, ERCP, do you try to sit
down with them and have them understand the procedure
that you’re about to perform?

[Hillyer’s counsel]: Objection. 402, 403 again.

THE COURT: Overruled.

[Hillyer’s counsel]: Motion in limine.

THE COURT: Overruled.

[Dr. Schroeder:] I don’t think that I can proceed with
an exam unless the person undergoing the procedure or
those responsible for them truly understand what they’re
getting involved in.

[Defense counsel:] And as it relates to a colonoscopy,
one of the things that you try to get the patient to under-
stand is that there are potential complications with that
procedure. Is that fair?

[Hillyer’s counsel]: Objection. 402, 403, motion in
limine.

THE COURT: Overruled.

[Dr. Schroeder:] I do try to make sure that the patient
understands those complications.
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[Defense counsel:] Okay. And as it relates to perfora-
tions, do you try to get the patient to understand that that
is a potential complication of the procedure?

[Dr. Schroeder:] Very much so.

[Hillyer’s counsel]: Objection. 402, 403, motion in
limine, and move to strike.

THE COURT: Overruled.

[Defense counsel:] And is a part of that attempt, talk
to that patient so that they understand? I think you men-
tioned earlier to a question that one of the things that
you do, you mention to the patient the potential that
a perforation may occur and might require surgery; is
that fair?

[Hillyer’s counsel]: Objection. 402, 403, motion in
limine.

THE COURT: Overruled.

At that point, Hillyer’s counsel requested another sidebar, dur-
ing which the following discussion was had:

[Hillyer’s counsel]: This needs to stop. We’re get-
ting way — we’re just spending this time on all of this
stuff he tells the patients. Why don’t you get to the
colonoscopy?

THE COURT: What’s the objection?

[Hillyer’s counsel]: The objection is 402, 403, rel-
evance, motion in limine. We’re getting right to the heart
of the thing we’ve dealt with all the time about this same
issue. This is not a case about informed consent. We
understand that. Let’s move it.

THE COURT: This brings up a lot of the arguments
that were made at our pretrial motions, one of them
being that I understand the informed consent part of
it. I understand not getting into some insinuation to
the jury that she somehow consented to this procedure;
therefore, you just have to deal with whatever happens.
The problem that I see at this point is . . . Hillyer’s own
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testimony that she doesn’t even remember talking to
the doctor before the procedure at all. So that brings up
some of this issue as far as what even happened during
the procedure.

So while I understand we need to get to the heart of
the matter, the objection is overruled in that he’s just
explaining generally that he goes through the risks. He’s
been told not to mention anything with regard to consent.
And I would expect that Counsel is not going to argue in
any way that she somehow consented to what happened
to her. And . . . I would ask for both sides to submit a
jury instruction so I can see the language that you would
like the Court to consider with regards to just because
she went through with this procedure doesn’t mean she
somehow consented to this happening to her or that it
somehow negates professional responsibility.

After the sidebar concluded, Dr. Schroeder was allowed to
testify, over objection, that it is his “custom and practice to
repeat the same discussion for every colonoscopy with every
patient every time.” He was also allowed to testify, over objec-
tion, “I ask the patient after my discussions with them if they
still wish to proceed with the examination. And, yes, patients
have said they didn’t want to do the exam at that point, got
their clothes on, went home.”

Dr. Schroeder also testified about his discussions with
Hillyer:

[Defense counsel:] Would you have had a discussion
consistent with what you’ve already testified to with . . .
Hillyer about the colonoscopy and the procedure that you
were about to perform and the potential complications
and risk are[a]s of the procedure?

[Dr. Schroeder:] Yes.

[Hillyer’s counsel]: Objection. 402, 403, motion in
limine, move to strike and instruct the jury to disregard.

THE COURT: Objection is overruled. The answer
will stand.



92 -

24 NEBRASKA APPELLATE REPORTS
HILLYER v. MIDWEST GASTROINTESTINAL ASSOCS.
Cite as 24 Neb. App. 75

[Dr. Schroeder:] At the completion of this physical
examination | then discussed the risks, benefits, options,
complications of the examination as well as the sedation.

[Defense counsel:] And would that have included, as
you discussed earlier as is your custom and habit the
thousands of times that you have done it, concerning a
potential for a perforation and the potential need for sur-
gery if that in fact resulted?

[Dr. Schroeder:] Yes.

[Hillyer’s counsel]: Objection. 402, 403, motion in
limine, move to strike and instruct the jury to disregard.

THE COURT: Objection is overruled. The answer
will stand.

We first focus on Dr. Schroeder’s testimony as it relates to
discussions he had with Hillyer specifically. Dr. Schroeder and
MGTI argue:

Evidence that a perforation is a known risk of a colo-
noscopy and can occur even when a physician is com-
plying with the standard of care is obviously relevant.
It is, in fact, necessary in order that the jury not find
[Dr. Schroeder and MGI] negligent solely because of
the perforation.
Brief for appellees at 19. We agree. However, the problem
occurs when evidence of the risks comes in the form of their
disclosure to the plaintiff. See Hayes v. Camel, 283 Conn. 475,
927 A.2d 880 (2007). When evidence of the risks comes in
the form of their disclosure to the patient (i.e., that a patient
was informed of the risks), such evidence goes toward the
patient’s consent to the procedure, not negligence. In cases
where consent is not at issue, evidence of what a patient was
told raises the potential that the jury might inappropriately
consider consent. To avoid confusion and inappropriate preju-
dice, evidence of the risks of a procedure is instead properly
admitted in the form of general testimony by the defendants
or nonparty expert witnesses. /d. The defendant or nonparty
expert witnesses can testify about the risks of the relevant
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surgical procedures generally (e.g., that perforations are a
risk of colonoscopies), but cannot testify that the patient was
informed of such risks prior to the procedure. In this manner,
the jury hears evidence that something is a risk of a proce-
dure, and is less likely to wrongly assume that the doctor was
negligent just because something bad happened. But the jury
will also not hear evidence that the patient was informed of
the risk, and thus will not be likely to inappropriately consider
consent—that if the patient consented to the procedure, he or
she somehow consented to any negligence. And in the present
case, experts on both sides did testify that perforations can
occur even when a physician is complying with the standard of
care; such testimony was proper.
However, testimony given by Dr. Schroeder relating to dis-
cussions he had with Hillyer is exactly the kind of testimony
that courts in other jurisdictions have found to be irrelevant
and unfairly prejudicial, given that Hillyer alleged only negli-
gence, and not lack of informed consent. In the present case,
the jury had to determine whether Dr. Schroeder used exces-
sive force during Hillyer’s colonoscopy (thereby deviating
from the standard of care). Evidence of information conveyed
to Hillyer concerning the risks of the procedure, including per-
forations, had no bearing on the issue of the standard of care.
See Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 (2004). “Put
simply, what plaintiff was told bears no relationship to what
defendant should have done.” Warren v. Imperia, 252 Or. App.
272, 280, 287 P.3d 1128, 1132 (2012). Furthermore,
[e]vidence that plaintiff was told about the risks of sur-
gery raised the possibility that the jury might consider
whether plaintiff assumed the risks of the surgery or
consented to defendant’s negligence. In other words, the
evidence had a significant potential to confuse the jury or
lead it to decide the case on an improper basis.

Id. at 281, 287 P.3d at 1132-33.

The fact that the trial court did not permit Dr. Schroeder
to use the word “consent” is of no import in our final
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determination; nor is the fact that the trial court granted
Hillyer’s motion in limine with regard to the actual consent
forms. See Hayes v. Camel, 283 Conn. 475, 927 A.2d 880
(2007) (concluding trial court abused its discretion in admit-
ting evidence of risks of surgery in form of their disclosure to
plaintiff despite trial court’s not permitting words “informed
consent” to be used and refusing to admit consent forms into
evidence). Nor are we persuaded by the trial court’s reasoning
that “Hillyer’s own testimony that she doesn’t even remember
talking to [Dr. Schroeder] before the procedure at all . . . brings
up some of this issue as far as what even happened during the
procedure.” Again, what happened before the procedure with
regard to discussion of risks has no bearing on whether or
not Dr. Schroeder used excessive force during the procedure.
Furthermore, Hillyer was not questioned on direct examina-
tion about conversations she had with Dr. Schroeder; testimony
regarding Hillyer’s memory of preprocedure discussions came
in during cross-examination and referenced her deposition
testimony, which was not received into evidence or otherwise
before the jury.

We note that in their brief, Dr. Schroeder and MGI argue
that Hillyer’s “specific objection” at trial was to the word “con-
sent” and that she now “attempts to expand the objection from
‘consent’ to the fact that [she] was informed of the risks of
surgery.” Brief for appellees at 15-16. A complete review of the
record shows that Hillyer is not expanding her objection. After
Dr. Schroeder testified that he “give[s] the same consent every
single time,” Hillyer requested a sidebar and objected based on
“402, 403, the motion in limine.” After further discussion on
the matter, she did object to the word “consent.” Throughout
the remainder of Dr. Schroeder’s testimony regarding discus-
sion of risks, Hillyer repeatedly objected, citing “402, 403.”
and the motion in limine. Hillyer’s motion in limine, particu-
larly paragraphs 16 and 17, sought to exclude any discussion
that Hillyer was aware of the risks and complications of the
colonoscopies and any discussion regarding the practice or
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routine of explaining risks of procedures to patients. The rea-
sons cited in Hillyer’s motion were “NRE 402 Relevance, 403
Relevance outweighed”; these were the same objections raised
by Hillyer at trial. Hillyer has not expanded her objection
on appeal.

Dr. Schroeder and MGI further argue that given “the context
of this case,” brief for appellees at 20, the trial judge was cor-
rect in admitting testimony that Hillyer was informed of the
risks. They argue that a “theme pressed by [Hillyer] at trial,
starting in voir dire, was the mental aspect of her surprise in
awaking in the hospital after the colonoscopy” and that Hillyer
“questioned [potential jurors] in a fashion to imply to the
jury that it was highly unusual for a person not to go home
immediately following a colonoscopy,” such that Hillyer’s
knowledge of possible complications should be allowed. /d.
They also cite to exhibits placed into evidence (i.e., medical
records from Hillyer’s surgeries following her colonoscopy);
those records included statements that Hillyer was informed of
the risks of surgery and decided to proceed. Our review of the
record reveals no “mental aspect of . . . surprise” on Hillyer’s
part. See brief for appellees at 20. Hillyer’s questioning during
voir dire was benign and reveals nothing other than counsel’s
efforts to learn of potential jurors’ experiences with colonos-
copies, ferret out possible bias, and acquire a fair jury pool.
Finally, nothing in the medical records regarding Hillyer’s
subsequent surgeries with other doctors placed Dr. Schroeder’s
discussions with Hillyer regarding the colonoscopy in issue.
See Fiorucci v. Chinn, 288 Va. 444, 764 S.E.2d 85 (2014)
(finding that trial court did not err in excluding from evidence
defendant doctor’s risk-of-surgery discussions with patient,
even though one of expert witnesses referred to discussions
with his own patient). In sum, nothing in the record before us
persuades us to deviate from the general rule that evidence of
risk-of-procedure or risk-of-surgery discussions is irrelevant
where a plaintiff alleges only negligence, and not lack of
informed consent.
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We find that under the facts of this case, any discussion
that Dr. Schroeder informed Hillyer of the risks and compli-
cations of colonoscopies was neither relevant nor material
to the issue of whether Dr. Schroeder used excessive force
during Hillyer’s colonoscopy, and therefore, the discussions
were inadmissible. See §§ 27-401 and 27-402. For the same
reasons, we find that evidence of Dr. Schroeder’s discussions
with his other patients regarding risks and complications asso-
ciated with colonoscopies was improperly admitted, because
such discussions go to the issue of consent, not negligence.
In particular, Dr. Schroeder’s testimony that some patients,
after having risk discussions with him, have decided not to
proceed with the examination could lead a jury to improperly
conclude that because Hillyer did proceed with the procedure,
she somehow consented to negligence or waived a claim
of negligence.

[8,9] Having concluded that admission of such evidence
was erroneous, we now consider whether its admission
requires reversal. In a civil case, the admission or exclusion
of evidence is not reversible error unless it unfairly prejudiced
a substantial right of the complaining party. In re Estate of
Clinger, 292 Neb. 237, 872 N.W.2d 37 (2015). The admis-
sion of Dr. Schroeder’s irrelevant and inadmissible testimony
regarding risk-of-procedure discussions was prejudicial as
previously discussed; however, under the circumstances of
this case, such error does not require reversal, because the
trial court gave a sufficient curative instruction. As we noted
earlier, in Hayes v. Camel, 283 Conn. 475, 491-92, 927 A.2d
880, 892 (2007), although the Connecticut Supreme Court
concluded that it was unduly prejudicial to admit evidence
of the risks of a surgical procedure in the context of whether
and how they were communicated to the plaintiff, the court
nevertheless held that “the trial court’s charge to the jury
specifically addressed the relationship of surgical risk and
negligence,” by noting that the mere fact a particular injury is
a risk of a procedure does not mean it “‘did not result from
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a failure to conform to the standard of care.”” Similarly here
in the case before us, the trial court’s instructions to the jury
specifically addressed the relationship of the risks of the pro-
cedure and negligence; they stated:

A healthcare provider has the duty to possess and use
the care, skill, and knowledge ordinarily possessed and
used under like circumstances by other healthcare provid-
ers engaged in a similar practice in the same or similar
communities.

The fact that a patient goes through with a procedure
having been advised of the risks of such procedure does
not change or alter the duty of the health care provider
to possess and use the care, skill and knowledge ordinar-
ily possessed and used under like circumstances by other
healthcare providers engaged in a similar practice in the
same or similar communities.

(Emphasis supplied.) In Hayes v. Camel, supra, the Connecticut
Supreme Court presumed the jury followed the instruction,
thereby mitigating the prejudice and inappropriate inferences
attendant to the improperly admitted evidence. We conclude
the same here. See, also, Simon v. Drake, 285 Neb. 784, 829
N.W.2d 686 (2013) (certain testimony prejudicial and not
harmless; no curative instruction given); Baker v. Racine-
Sattley Co., 86 Neb. 227, 233, 125 N.W. 587, 590 (1910)
(finding that court’s instruction to jury to disregard certain
testimony cured any error in case at bar, but recognizing that
“in some cases error in the reception of incompetent evidence
cannot be cured by an instruction to the jury to disregard
it”). It is presumed a jury followed the instructions given in
arriving at its verdict, and unless it affirmatively appears to
the contrary, it cannot be said that such instructions were dis-
regarded. In re Estate of Clinger, supra. There is nothing in
the record before us to affirmatively show that the jury disre-
garded the instruction above; further, in the present case, two
competing experts testified as to whether Dr. Schroeder used
excessive force (thereby deviating from the standard of care),
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and it was for the jury to decide which one to believe. Both
experts testified that perforations were a risk of the procedure;
each differed in his testimony as to whether the perfora-
tion which occurred during Hillyer’s colonoscopy was caused
by excessive force. Although we conclude that the curative
instruction in this case sufficiently mitigated the prejudice of
the improperly admitted evidence, particularly in light of the
other evidence available to the jury to reach its conclusion, we
caution that curative instructions may not always overcome
the prejudice and reversal may be warranted. See Baker v.
Racine-Sattley Co., supra.

CONCLUSION

For the foregoing reasons, we find that under the circum-
stances of this case, it was error to allow evidence of Dr.
Schroeder’s risk discussions with Hillyer and other patients.
However, any error in admitting that evidence does not consti-
tute reversible error given the trial court’s curative instruction
to the jury. Accordingly, we affirm.

AFFIRMED.
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1. Easements: Equity. An adjudication of rights with respect to an ease-
ment is an equitable action.

2. Easements: Real Estate: Conveyances. An easement by implication
from former use arises only where (1) the use giving rise to the ease-
ment was in existence at the time of the conveyance subdividing the
property, (2) the use has been so long continued and so obvious as to
show that it was meant to be permanent, and (3) the easement is neces-
sary for the proper and reasonable enjoyment of the dominant tract.

3. Easements: Proof. The degree of necessity required to prove the exis-
tence of an implied easement from former use is reasonable necessity.

4. Easements: Words and Phrases. Reasonable necessity means that the
easement is necessary for the proper and reasonable enjoyment of the
dominant tract as it existed when the severance was made.

5. Easements. Every easement carries with it by implication the right of
doing whatever is reasonably necessary for the full enjoyment of the
easement itself, including the right of access to make repairs and enter
upon the servient estate for this purpose.

6. . An owner of a dominant tract may not inflict any unnecessary
injury to the servient tract in making easement repairs.

Appeal from the District Court for Frontier County: DONALD
E. RowLANDSs, Judge. Affirmed.

Larry R. Baumann and Angela R. Shute, of Kelley, Scritsmier
& Byrne, P.C., for appellant.

Sally A. Rasmussen and Patricia L. Vannoy, of Mattson
Ricketts Law Firm, for appellee.
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Mooreg, Chief Judge, and INBODY and RIEDMANN, Judges.

RieDMANN, Judge.
INTRODUCTION

Harvey Arnold appeals from an order of the district court for
Frontier County, Nebraska, determining the boundaries of ease-
ments across his land for access to and repair of an irrigation
well and underground pipeline. Following our de novo review,
we find no error in the determinations of the district court and,
accordingly, affirm its judgment.

BACKGROUND

Harvey and Marvin Arnold are brothers who own and farm
adjacent parcels of land in Section 23, Township 6 North,
Range 26 West of the 6th P.M., Frontier County, Nebraska.
Harvey owns the southeast quarter of Section 23 and Marvin
owns the west half of Section 23. Harvey and Marvin have
farmed their respective tracts of land under lease agreements
with their father, Dorrance Arnold, since the 1970’s, and they
received ownership of their parcels from Dorrance after he
died in 2005.

An irrigation well that serves Marvin’s land lies on Harvey’s
land 74 feet east of the boundary line that divides the east and
west halves of Section 23. From the well, an underground pipe
carries water at a slight northwestern angle until it reaches
the northwest corner of Harvey’s property and there crosses
onto Marvin’s land. Dorrance drilled the well in 1971, and it
has been used exclusively to irrigate crops on the west half of
Section 23 since 1978.

In addition to transferring ownership of the farmland to the
brothers, Dorrance’s will reserved for Marvin’s tract an ease-
ment against Harvey’s land “for the purposes of maintaining
and replacing the irrigation well located on [the southeast quar-
ter of Section 23] which provides irrigation water for [the west
half of Section 23].”

Harvey and Marvin have a strained relationship, and they
do not communicate directly with each other. In 2011, the
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brothers constructed a boundary fence between their tracts.
Each brother constructed a portion of the fence. In particular,
Harvey constructed a fence on the western border of his land
and left an opening directly west of the well. Marvin con-
structed a portion of the fence along the northern boundary
and installed two gates at the northwest corner of Harvey’s
land through which he could access the pipeline and well.
Marvin testified that it had been his longstanding practice
to access the well by entering Harvey’s land at its northwest
corner; continuing down the boundary line on Harvey’s side
of the land, roughly above the route taken by the underground
pipe; and then angling from the fence line to the well. Marvin
testified that he and Harvey had previously agreed on this
route when the land was still owned by Dorrance and that over
the years, he had worked to raise the dirt on this path to pre-
vent it from flooding.

In 2012, Marvin found that Harvey had padlocked the gate
in the northwest corner of Harvey’s land and planted corn over
the path Marvin normally used to drive to the well. Until 2012,
Harvey had not planted corn in this area. Marvin removed a
pin from the hinge of the gate to open it while it was locked
and continued driving his usual route. In June 2013, Marvin
filed this action seeking an injunction, a declaratory judgment
finding that the easement in Dorrance’s will included the right
to access and maintain the pipeline, and in the alternative, an
easement by implication of former use for access to and main-
tenance of the pipeline.

The parties submitted conflicting evidence at trial as to
whether it would be feasible for Marvin to access the well by
driving down his side of the fence line and then turning west
onto Harvey’s property. The parties disputed whether the gap
in the fence that Harvey constructed directly west of the well
would be appropriate for large equipment. Marvin argued that
flooding and topographical features would prevent his fuel
truck from taking Harvey’s proposed route. Marvin also testi-
fied that he is able to check the pipeline for leaks by utilizing
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his current route. He also introduced evidence that in order
to repair or replace the pipeline, he would need an easement
extending to 20 feet on each side of the pipeline in order to
accommodate trenching machinery and dirt work. In addi-
tion to the testimony and exhibits, the district court inspected
the property.

Following trial, the district court made findings of fact
and conclusions of law pertaining to both the well easement
granted in Dorrance’s will and the pipeline easement claimed
by Marvin. The district court determined the metes and bounds
of Marvin’s well to include 120 feet surrounding the well
for maintenance and repair. The court’s determination of the
bounds of the well easement is not at issue on appeal.

The district court next determined that Marvin held an
easement by implication from former use for the pipeline,
including an easement of 20 feet on each side of the pipeline
to maintain, repair, and replace it. The district court ordered
that Marvin be allowed access to the pipeline easement and
the well via the two gates in the northwest corner of Harvey’s
property, and the court enjoined Harvey from interfering with
access to or utilization of either easement. Harvey appeals
from this order, assigning that the district court’s determina-
tion of the existence and extent of the pipeline easement was
in error.

ASSIGNMENTS OF ERROR

Harvey assigns that the district court erred in (1) holding
that Marvin was entitled to an easement to maintain, repair,
and replace the underground pipe running from the irriga-
tion well and (2) establishing that Marvin’s pipeline easement
extends 20 feet on each side of the pipe and includes access
through the gates installed by Harvey in the northwest corner
of Harvey’s property.

STANDARD OF REVIEW
[1] An adjudication of rights with respect to an easement is
an equitable action. Homestead Estates Homeowners Assn. v.
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Jones, 278 Neb. 149, 768 N.W.2d 436 (2009). On appeal from
an equity action, an appellate court tries factual questions de
novo on the record and, as to questions of both fact and law, is
obligated to reach a conclusion independent of the conclusion
reached by the trial court. Hauxwell v. Henning, 291 Neb. 1,
863 N.W.2d 798 (2015). But when credible evidence is in con-
flict on material issues of fact, the court may consider and give
weight to the fact that the trial court observed the witnesses
and accepted one version of the facts over another. Homestead
Estates Homeowners Assn. v. Jones, supra.

ANALYSIS

Before analyzing the assigned errors, we first address
Marvin’s argument that Harvey’s failure to assign as error the
granting of an injunction prohibiting Harvey from interfering
with Marvin’s access to or use of the pipeline easement is fatal
to his appeal. Marvin contends that because the injunction was
not assigned as error, it must stand, even if this court were to
find that Harvey should succeed on his assigned errors. Given
that the two assigned errors (entitlement to the easement and
the extent thereof) are the bases for the injunction, we deter-
mine that failure to separately assign as error the granting of
the injunction does not preclude us from addressing the issues
raised in this appeal.

Easement to Maintain, Repair,
and Replace Pipeline.

Harvey first assigns that the district court erred in deter-
mining that the west half of Section 23 held an easement by
implication of former use against the southeast quarter of
Section 23 for the maintenance, repair, and replacement of the
underground pipeline. Harvey states that Marvin’s proposed
access route to the well does not include access to the pipeline
because Dorrance’s will did not grant an easement in the pipe-
line. He argues that the pipeline easement and northwest gate
access route is not reasonably necessary because the pipeline
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has never previously needed repair and alternative methods
of access and repair exist. For the reasons below, we disagree
with this analysis.

[2-4] An easement by implication from former use arises
only where (1) the use giving rise to the easement was in exis-
tence at the time of the conveyance subdividing the property,
(2) the use has been so long continued and so obvious as to
show that it was meant to be permanent, and (3) the ease-
ment is necessary for the proper and reasonable enjoyment
of the dominant tract. O ’Connor v. Kaufman, 260 Neb. 219,
616 N.W.2d 301 (2000). The degree of necessity required to
prove the existence of an implied easement from former use is
reasonable necessity. /d. Reasonable necessity means that the
easement is necessary for the proper and reasonable enjoyment
of the dominant tract as it existed when the severance was
made. See id.

In O’Connor v. Kaufman, supra, a home had long been
served by a well, pump, and pipeline. In 1975, the land was
subdivided such that the well and the home were under dif-
ferent ownership. /d. The owners of the parcel containing the
well removed the well and pipeline to plant crops. /d. In the
ensuing litigation, the Nebraska Supreme Court found that the
tract containing the home enjoyed an easement by implication
of former use for maintenance of the well, pump, and pipe-
line. /d.

The present case is similar to O Connor v. Kaufman, supra.
With regard to the first element, use at the time of subdivision,
there is no dispute that Marvin was using the underground
pipeline to irrigate crops on the west half of Section 23 at
the time that he and Harvey received their parcels following
Dorrance’s death. Because Dorrance owned both parcels at the
time he drilled the well in 1971 and until his death, this was
the first time that the well was under separate ownership from
the west half of Section 23, which it serves. Accordingly, the
first element of an easement by implication from former use is
met in this case.
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Under the second element, we consider whether the use has
been so long continued and so obvious as to show that it was
meant to be permanent. O’ Connor v. Kaufman, supra. Here,
too, the facts support such a finding. The underground pipe
has occupied its current location and carried water from the
well since the well was drilled in 1971. This well and pipeline
were meant to permanently serve the irrigation of the west half
of Section 23, as demonstrated by the pipeline’s use carrying
water to the west half of Section 23 for over 30 years, and
Dorrance’s inclusion of an easement for the well in his will.
See O’Connor v. Kaufman, supra (holding that continuous
use of well for over 25 years, up to time when property was
divided, demonstrated intent to create permanent easement).
Therefore, although Dorrance’s will does not mention an ease-
ment for the underground pipeline, we find on de novo review
that the long, obvious, and continuous use of the pipeline
shows that Dorrance intended a permanent easement for main-
tenance of the pipeline.

[5] Harvey argues that an easement in the pipeline should
not include the right to repair or replace the pipeline because it
has never been previously repaired. Therefore, Harvey argues
that repair of the pipeline is not a use “so long continued and
so obvious as to show that it was meant to be permanent.”
O’Connor v. Kaufman, 260 Neb. 219, 227, 616 N.W.2d 301,
308 (2000). We disagree and think the applicable analysis is
whether the pipeline has been in continuous use, not whether
it has been under continuous repair. We find no case law
supporting Harvey’s apparent assertion that the holder of an
easement by implication of former use for a pipeline may
not repair the pipeline unless it has previously been repaired.
Instead, the Nebraska Supreme Court has held that every ease-
ment carries with it by implication the right of doing whatever
is reasonably necessary for the full enjoyment of the ease-
ment itself, including the right of access to make repairs and
enter upon the servient estate for this purpose. See Ricenbaw
v. Kraus, 157 Neb. 723, 61 N.W.2d 350 (1953). However, the
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right to repair does not always include unconditional access to
the surface land disturbed by repairs. See id. While we con-
clude here that the easement by implication of former use for
the pipeline includes the right to repair or replace the pipeline,
we will discuss in greater detail under our analysis of the sec-
ond assignment of error whether the district court was correct
in determining that Marvin’s pipeline easement included the
rights to a surface tract extending to 20 feet on each side of
the pipeline.

Finally, we consider whether an easement for maintenance,
repair, and replacement of the pipeline is reasonably necessary
for Marvin’s enjoyment of the west half of Section 23. We find
that it is. Although the parties submitted conflicting evidence
as to whether Marvin could access the well via a different route
and whether the pipeline could be rerouted to travel under less
of Harvey’s property, the Nebraska Supreme Court has previ-
ously recognized that the standard of necessity for an easement
by implication of prior use is only reasonable necessity and
that testimony regarding alternate routes of irrigation water are
grounded in a strict necessity standard that is not applicable.
See Hillary Corp. v. United States Cold Storage, 250 Neb. 397,
550 N.W.2d 889 (1996). Other cases have recognized that car-
rying water to adjacent land is a use reasonably necessary for
the enjoyment of that land. See O ’Connor v. Kaufman, supra.
In this case, the facts demonstrate that the pipeline is neces-
sary to carry irrigation water from the well to the west half
of Section 23. For these reasons, this assignment of error is
without merit.

Extent and Route of Easement.

Harvey next assigns that the district court erred in determin-
ing that the pipeline easement included 20 feet of surface land
on each side of the pipeline and access through the gates in the
northwest corner of Harvey’s property. Harvey argues that the
access route granted was in error because an alternate route
to the well exists. However, Harvey admits that his proposed
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alternate route does not include access to the pipeline, and as
we determined above, the pipeline and access to the pipeline
are reasonably necessary for use and enjoyment of the west half
of Section 23. See O Connor v. Kaufman, supra. Furthermore,
there was conflicting testimony as to the sufficiency of the
alternate route. Although we try factual issues de novo on the
record, when credible evidence is in conflict on material issues
of fact, we may consider and give weight to the fact that the
trial court observed the witnesses and accepted one version of
the facts over another. Homestead Estates Homeowners Assn.
v. Jones, 278 Neb. 149, 768 N.W.2d 436 (2009). We also give
weight to the fact that the trial court personally viewed the area
in question. Accordingly, we determine that it was appropriate
to grant an easement through the gates at the northwest corner
of Harvey’s property.

[6] Harvey next argues, without citation to supporting
authority, that if Marvin is allowed access to the pipeline from
his property, he should be responsible for any damages to
Harvey’s property. We recognize that an owner of a dominant
tract may not inflict any unnecessary injury to the servient
tract in making easement repairs. See Ricenbaw v. Kraus, 157
Neb. 723, 61 N.W.2d 350 (1953). In Ricenbaw v. Kraus, this
meant that the owner of a tile drain was required to restore
the surface of the servient tract’s land to substantially the
same condition as it had been before performance of repair
work. However, the facts here are distinguishable, and after
de novo review, we determine that these facts support the
district court’s determination that the easement by implica-
tion of former use extends to the surface above the pipeline.
Marvin introduced testimony at trial that an easement of 20
feet extending on each side of the pipeline would be necessary
to repair the pipeline. Marvin testified that his longtime route
of driving above the pipeline allows him to visually inspect for
leaks and that he recently found a leak in the pipeline through
this method which will require repair. Marvin also testified
that he has long accessed the well twice per day via a route
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that roughly corresponds to the pipeline’s route. Through years
of accessing the well along this path, he has built a dirt road
that does not flood and is suitable for his fuel truck and other
machinery required to routinely service the well. Harvey had
not planted corn along this route until 2012, so the established
use of this land has been to provide an access road to the ease-
ment well. Given the long use of this general access pathway,
the fact that it assists Marvin in monitoring and maintaining
the pipeline, and the importance of suitable access to the well,
we conclude on de novo review that the district court did not
err in determining that the pipeline easement extends to the
surface above the pipeline, including 20 feet on each side of
the pipeline and access via the gate on the northwest corner of
Harvey’s property.

Harvey finally argues that he should be allowed to determine
the location of the easement because he is the grantor of the
easement. See Graves v. Gerber, 208 Neb. 209, 302 N.W.2d
717 (1981) (failure of grant to definitely locate easement does
not give grantee right to use servient estate without limitation;
in such case, grantor may designate location, and if he fails
to do so, grantee may then make designation which, in either
case, must be reasonable). However, while Harvey owns the
servient estate, there is no evidence that he is the grantor of
the easement, nor that he ever held an ownership interest in the
easement well or pipeline that would have allowed him to be
the grantor of this easement. For the foregoing reasons, we find
this assignment of error to be without merit.

CONCLUSION
Following a de novo review, we find no error in the determi-
nations of the trial court and accordingly affirm its judgment.
AFFIRMED.
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Pretrial Procedure: Appeal and Error. On appellate review, decisions
regarding discovery are generally reviewed under an abuse of discre-
tion standard.

Trial: Appeal and Error. The standard of review of a trial court’s
determination of a request for sanctions is whether the trial court abused
its discretion.

Rules of the Supreme Court: Pretrial Procedure: Costs. A hearing on
a motion for expenses pursuant to Neb. Ct. R. Disc. § 6-337(c) is a legal
proceeding entirely separate from the underlying proceedings concern-
ing the merits of the case.

Costs: Appeal and Error. The appellate court reviewing a decision on a
motion for expenses is to concern itself solely with the evidence estab-
lished and produced at that hearing.

Rules of the Supreme Court: Pretrial Procedure: Appeal and Error.
The determination of an appropriate sanction under Neb. Ct. R. Disc.
§ 6-337(c) rests within the discretion of the trial court and will not be
disturbed on appeal absent an abuse of discretion.

Rules of the Supreme Court: Pretrial Procedure: Costs: Proof. Once
the party making a motion for sanctions proves the truth of the matter
previously denied and that reasonable expenses were incurred in doing
so, the burden then shifts to the nonmoving party to prove, by a prepon-
derance of the evidence, one of the four exceptions enumerated in the
discovery rule.

Rules of the Supreme Court: Pretrial Procedure: Proof. To be appli-
cable, Neb. Ct. R. Disc. § 6-337(c) requires that a party must fail to
admit the truth of any matter requested, and the party requesting the
admissions must prove the truth of the matter.



- 110 -

24 NEBRASKA APPELLATE REPORTS
BECKER v. WALTON
Cite as 24 Neb. App. 109

8. Rules of the Supreme Court: Pretrial Procedure. Sanctions under
Neb. Ct. R. Disc. § 6-337 exist not only to punish those whose conduct
warrants a sanction but to deter those, whether a litigant or counsel,
who might be inclined or tempted to frustrate the discovery process by
their ignorance, neglect, indifference, arrogance, or, much worse, sharp
practice adversely affecting a fair determination of a litigant’s rights
or liabilities.

9. : . Sanctions under Neb. Ct. R. Disc. § 6-337 are designed to
prevent a party who has failed to comply with discovery from profiting
by such party’s misconduct.

10. : . An appropriate sanction under Neb. Ct. R. Disc. § 6-337 is
determmed in the factual context of each particular case and is initially
left to the sound discretion of the trial court, whose ruling will be upheld
in the absence of an abuse of discretion.

11. Appeal and Error. In the absence of plain error, when an issue is raised
for the first time in an appellate court, it will be disregarded inasmuch as
a lower court cannot commit error in resolving an issue never presented
and submitted to it for disposition.

12. . An appellate court is not obligated to engage in an analysis that is
not necessary to adjudicate the case and controversy before it.

Appeal from the District Court for York County, JAMES
C. STECKER, Judge, on appeal thereto from the County Court
for York County, LINDA S. CASTER SENFF, Judge. Judgment of
District Court affirmed.

Charles W. Campbell, of Angle, Murphy & Campbell, P.C.,
L.L.O., for appellant.

Daniel P. Chesire and Anastasia Wagner, of Lamson, Dugan
& Murray, L.L.P., for appellee.

INBODY, PIRTLE, and RIEDMANN, Judges.

PIrTLE, Judge.
INTRODUCTION
Douglas S. Becker appeals from an order of the district
court for York County which affirmed the York County Court’s
denial of Becker’s motion for an award of fees and expenses
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pursuant to Neb. Ct. R. Disc. § 6-337(c). Based on the reasons
that follow, we affirm.

BACKGROUND

On December 4, 2013, Becker filed a complaint against
Tonya M. Walton for personal injury arising out of an auto-
mobile accident that occurred on December 16, 2009. Becker
served 20 requests for admission with the complaint. On
January 17, 2014, Walton served her initial responses. She
admitted requests Nos. 1, 2, and 4; objected to request No. 3 as
vague and ambiguous; and denied the remaining 16 requests.
In denying the requests for admission, Walton stated that she
had not had an opportunity to conduct discovery regarding the
matters which were the subject of the requests. Requests Nos. 5
through 9 concerned liability. Request No. 10 concerned medi-
cal causation. Requests Nos. 11 through 20 concerned fairness,
reasonableness, and the necessity of Becker’s medical bills
and treatment.

Walton served interrogatories and requests for production
on Becker, which Becker answered on January 24, 2014.
Becker and Walton were both deposed on February 26. Becker
filed supplemental responses to Walton’s interrogatories and
requests for production on May 22.

On May 23, 2014, Becker filed a motion for partial sum-
mary judgment alleging that there were no genuine issues of
material fact and that he was entitled to judgment as a matter
of law on the issues of liability and medical expenses. The
matter was set for hearing on June 19. On June 18, Walton
supplemented her responses to the requests for admission and
admitted all previously denied requests, with one exception. In
regard to request No. 10, Walton admitted that Becker injured
his neck but denied the nature and extent of the injury. Walton
also denied that Becker suffered a back injury, an injury that
Becker himself denied suffering in his deposition.

On June 19, 2014, the county court entered an order find-
ing that Walton had admitted that she was negligent, that her
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negligence was a proximate cause of the accident, that the
accident was a proximate cause of some damage to Becker, and
that the medical expenses of $3,731.50 were fair, reasonable,
and necessary. The court stated that Walton did not oppose
entry of summary judgment on those issues and that therefore,
based on the agreement of the parties, Becker’s motion for par-
tial summary judgment was granted. It further stated that “the
nature and extent of [Becker’s] injury and pain and suffering, if
any,” would be determinations for the jury at trial.

The remaining contested issues were tried to a jury on
August 28, 2014. The jury awarded Becker $21,731.50
plus costs.

On September 4, 2014, Becker filed a motion for an award
of fees and expenses pursuant to § 6-337(c) alleging that he
incurred attorney fees and expenses “in proving the truth of
matters requested under Rule 36” and that his application was
submitted within 30 days of “proving the truth of such mat-
ters.” Becker only sought reimbursement of fees and expenses
he incurred up to the time of the motion for partial sum-
mary judgment.

On September 26, 2014, the motion for fees was heard by
the county court. Subsequently, on October 30, the county
court denied Becker’s motion, finding that Becker was not
required to prove the truth of the matters in the requests for
admission because Walton had supplemented her answers prior
to the hearing for partial summary judgment, admitting the
matters previously denied. The court further found that even if
such matters were proved by Becker, the exceptions set out in
§ 6-337(c)(3) and (4) applied. The county court also overruled
Becker’s request for fees and expenses incurred in pursuit of
his § 6-337(c) motion for fees and expenses.

Becker filed on November 3, 2014, a motion for new trial
or to alter or amend judgment. The motion was overruled, and
Becker timely appealed to the district court. The district court
affirmed the county court’s findings and further found that the
motion for fees filed in the county court was not timely filed
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within 30 days of “proving the matter.” The district court also
found that because it was affirming the county court’s ruling
denying the award of fees and expenses under § 6-337(c),
Becker was not entitled to attorney fees for pursuing the matter
on appeal.

ASSIGNMENTS OF ERROR

Becker assigns that the district court erred in (1) affirming
the order of the county court which overruled his motion for
award of fees and expenses pursuant to § 6-337(c); (2) affirm-
ing the county court’s ruling that he did not prove the matters
which were the subject of Becker’s requests for admission;
(3) affirming the county court’s ruling that Walton’s response
to the request for admission No. 10, regarding injuries to
Becker’s neck and back, justified a denial of Becker’s motion
for fees; (4) ruling that Becker’s motion for fees and expenses
was not timely filed; (5) affirming the county court’s ruling
that Walton met her burden of proof under § 6-337(c)(3);
(6) affirming the county court’s ruling that Walton met her
burden of proof under § 6-337(c)(4); and (7) affirming the
county court’s ruling which denied him an award of fees and
expenses that were associated with the proceedings held on the
motion for fees and expenses, and in denying an award of fees
incurred on appeal.

STANDARD OF REVIEW
[1,2] On appellate review, decisions regarding discovery
are generally reviewed under an abuse of discretion standard.
McCormick v. Allmond, 18 Neb. App. 56, 773 N.W.2d 409
(2009). The standard of review of a trial court’s determination
of a request for sanctions is whether the trial court abused its
discretion. /d.

ANALYSIS
Becker assigns that the district court erred in affirming the
order of the county court which overruled his motion for award
of fees and expenses pursuant to § 6-337(c).
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Neb. Ct. R. Disc. § 6-337(c) provides as follows:

If a party fails to admit the genuineness of any document
or the truth of any matter as requested under Rule 36, and
if the party requesting the admissions thereafter proves
the genuineness of the document or the truth of the mat-
ter, he or she may, within 30 days of so proving, apply to
the court for an order requiring the other party to pay him
or her the reasonable expenses incurred in making that
proof, including reasonable attorney fees. The court shall
make the order unless it finds that:

(1) The request was held objectionable pursuant to
Rule 36(a), or

(2) The admission sought was of no substantial impor-
tance, or

(3) The party failing to admit had reasonable ground to
believe that he or she might prevail on the matter, or

(4) There is other good reason for the failure to admit.

[3-6] A hearing on a motion for expenses pursuant to
§ 6-337(c) is a legal proceeding entirely separate from the
underlying proceedings concerning the merits of the case. See
Salazar v. Scotts Bluff Cty., 266 Neb. 444, 665 N.W.2d 659
(2003). The appellate court reviewing a decision on a motion
for expenses is to concern itself solely with the evidence estab-
lished and produced at that hearing. /d. The determination of
an appropriate sanction under § 6-337(c) rests within the dis-
cretion of the trial court and will not be disturbed on appeal
absent an abuse of discretion. See id. Once the party making a
motion for sanctions proves the truth of the matter previously
denied and that reasonable expenses were incurred in doing
so, the burden then shifts to the nonmoving party to prove, by
a preponderance of the evidence, one of the four exceptions
enumerated in the discovery rule. /d.

[7] Becker first argues that the district court erred in
affirming the county court’s ruling that he did not prove
the matters which were the subject of Becker’s requests for
admission. To be applicable, § 6-337(c) requires that a party
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must fail to admit the truth of any matter requested, and the
party requesting the admissions must prove the truth of the
matter. Although Walton first denied the majority of Becker’s
requests for admission on January 17, 2014, she supple-
mented her responses on June 18 and admitted each of the
previously denied requests for admission, with one exception.
On June 19, the day set for the partial summary judgment
hearing, Walton confessed summary judgment as to liability
and medical bills in the amount of $3,731.50. No hearing
was held on the motion for partial summary judgment, and
no evidence was presented. Based upon a stipulation of the
parties, the county court entered an order granting Becker’s
motion for partial summary judgment. Thus, Walton admitted
the truth of the matters requested and Becker did not have
to prove the matters which were the subject of the requests
for admission.

Becker argues that he is entitled to fees and expenses
because he expended time and money to develop proof of the
disputed facts and that Walton should not be able to avoid
sanctions under § 6-337(c) by admitting previously denied
facts on the day before the partial summary judgment hearing.
In support of his argument, Becker relies on a Nebraska federal
case and several non-Nebraska cases where fees were awarded
after a party admitted requests. However, the cases cited by
Becker are distinguishable in that they involve matters being
admitted at the pretrial hearing, on the eve of trial, or after
trial had commenced. See, Johnson Intern. v. Jackson Nat. Life
Ins., 812 F. Supp. 966 (D. Neb. 1993), affirmed in part and in
part remanded on other grounds 19 F.3d 431 (8th Cir. 1994)
(court ordered award of fees under Fed. R. Civ. P. 37(c) after
responding party admitted requests for admission at pretrial
conference after failing to admit requests for over 2 years);
Peralta v. Durham, 133 S.W.3d 339 (Tex. App. 2004) (court
ordered award of fees under Texas rule of discovery, identical
to § 6-337(c), after defendant in traffic accident case stipulated
to liability immediately before trial); Campana v. Board of
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Directors of the Massachusetts Housing Finance Agency, 399
Mass. 492, 505 N.E.2d 510 (1987) (court upheld award of
attorney fees to plaintiff after defendant failed to admit plain-
tiff’s requests for admission until first day of trial). Unlike the
cases referred to by Becker, Walton’s supplemental responses
admitting the requests for admission were not filed on the eve
of trial. Rather, they were filed the day before a hearing on a
motion for partial summary judgment and just over 6 months
after the complaint was filed.

Becker also relies on Chemical Engineering v. Essef
Industries, 795 F.2d 1565 (Fed. Cir. 1986), where the court
upheld an award of fees and expenses under federal discov-
ery rule 37(c) following the entry of a summary judgment.
However, this case is distinguishable because the party in
Chemical Engineering did not admit the requests for admission
prior to the summary judgment hearing, as Walton did in the
present case. Rather, the matters were proved at the summary
judgment hearing.

Further, while Becker may have expended time and money
preparing to prove the requests for admission that Walton ini-
tially denied, Walton was entitled to have a chance to evalu-
ate her case. There is no indication that Walton was trying
to delay the case or frustrate the discovery process by not
admitting the requests until the day before the partial summary
judgment hearing. As the county court noted: “This is not a
case that languished with inactivity . . . . The defendant is
entitled to a fair amount of time to do discovery and to explore
possible defenses.” The district court agreed, stating that “[i]t
is clear from the record that subsequent discovery was neces-
sary and beneficial to the defendant” and that Walton “did not
engage in any behavior or actions to slow down the normal
trial process.”

[8-10] Sanctions under § 6-337 exist not only to punish
those whose conduct warrants a sanction but to deter those,
whether a litigant or counsel, who might be inclined or
tempted to frustrate the discovery process by their ignorance,
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neglect, indifference, arrogance, or, much worse, sharp prac-
tice adversely affecting a fair determination of a litigant’s
rights or liabilities. Norquay v. Union Pacific Railroad, 225
Neb. 527, 407 N.W.2d 146 (1987). Sanctions under § 6-337
are designed to prevent a party who has failed to comply with
discovery from profiting by such party’s misconduct. Norquay
v. Union Pacific Railroad, supra. An appropriate sanction
under § 6-337 is determined in the factual context of each
particular case and is initially left to the sound discretion of
the trial court, whose ruling will be upheld in the absence
of an abuse of discretion. See Norquay v. Union Pacific
Railroad, supra.

The parties promptly engaged in discovery following the
filing of the complaint. The requests for admission were
served with the complaint, and Walton timely responded
to the requests. The parties took depositions, and Walton
served interrogatories and requests for production on Becker.
Becker’s supplemental responses to Walton’s interrogatories
and requests for production were served on May 22, 2014,
and Becker’s motion for partial summary judgment was filed
on May 23. Walton was entitled to time to review and evalu-
ate Becker’s supplemental responses. Walton supplemented
her answers to the requests for admission on June 18, less
than 1 month after Becker’s final discovery supplementa-
tion. Partial summary judgment was entered based on the
stipulation of the parties on June 19, just 6 months after the
complaint was filed, and the remaining issue was tried 2
months later.

Walton supplemented her responses to the requests for
admission within a reasonable amount of time, admitting
the truth of the matters requested. Therefore, Becker did not
have to prove the matters which were the subject of Becker’s
requests for admission. We conclude that the county court did
not abuse its discretion in finding that Becker was not entitled
to fees and expenses pursuant to § 6-337(c) because he did
not prove the matters which were the subject of Becker’s



- 118 -

24 NEBRASKA APPELLATE REPORTS
BECKER v. WALTON
Cite as 24 Neb. App. 109

requests for admission. Further, the district court did not err
in affirming this finding.

[11] Becker also assigns that the district court erred in
affirming the county court’s ruling that Walton’s response to
request for admission No. 10, regarding injuries to Becker’s
neck and back, justified a denial of Becker’s motion for fees.
The county court, in discussing that Walton was entitled to
have time to evaluate her case, stated, “[Walton] obtained
information during the discovery process that demonstrated
that there was no back injury to [Becker], which [Walton]
had been asked to admit in the original requests for admis-
sion.” The district court did not separately address request for
admission No. 10, and there is no indication that the error now
raised before this court was raised before the district court. In
the absence of plain error, when an issue is raised for the first
time in an appellate court, it will be disregarded inasmuch
as a lower court cannot commit error in resolving an issue
never presented and submitted to it for disposition. Woodle v.
Commonwealth Land Title Ins. Co., 287 Neb. 917, 844 N.W.2d
806 (2014). We find no plain error in the statement made in
the county court’s order and do not address this assignment of
error further.

[12] Becker also assigns that the district court erred in rul-
ing that Becker’s motion for fees and expenses was not timely
filed; erred in affirming the county court’s ruling that Walton
met her burden of proof under § 6-337(c)(3) and (4); and erred
in affirming the county court’s ruling which denied him an
award of fees and expenses associated with the proceedings
held on the § 6-337(c) motion for fees and expenses, and in
denying an award of fees incurred on appeal. Because we have
determined, based on the reasons set forth above, that Becker
is not entitled to fees and expenses pursuant to § 6-337(c)
because he did not prove the matters which were the subject
of his requests for admission, we need not address Becker’s
remaining assignments of error. See Johnson v. Nelson, 290
Neb. 703, 861 N.W.2d 705 (2015) (appellate court is not
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obligated to engage in analysis that is not necessary to adjudi-
cate case and controversy before it).

CONCLUSION
Because Becker did not prove the matters which were
the subject of his requests for admission, we affirm the dis-
trict court’s judgment affirming the county court’s decision
denying Becker’s motion for fees and expenses pursuant to
§ 6-337(c).
AFFIRMED.
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Actions: Jurisdiction. Lack of subject matter jurisdiction may be raised
at any time by any party or by the court sua sponte.
Child Custody: Jurisdiction: Appeal and Error. The question whether
jurisdiction should be exercised under the Uniform Child Custody
Jurisdiction and Enforcement Act is entrusted to the discretion of the
trial court and is reviewed de novo on the record for abuse of discretion
by the appellate court.
: . The question as to whether jurisdiction existing under
the Nebraska Child Custody Jurisdiction Act should be exercised is
entrusted to the discretion of the trial court and is reviewed de novo on
the record for abuse of discretion by the appellate court. As in other mat-
ters entrusted to a trial judge’s discretion, absent an abuse of discretion,
the decision will be upheld on appeal.
Child Custody: Appeal and Error. Child custody determinations are
matters initially entrusted to the discretion of the trial court, and
although reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion.
Judgments: Evidence: Appeal and Error. In a review de novo on the
record, an appellate court reappraises the evidence as presented by the
record and reaches its own independent conclusions on the matters at
issue. When evidence is in conflict, the appellate court considers and
may give weight to the fact that the trial judge heard and observed the
witnesses and accepted one version of the facts rather than another.
Judgments: Words and Phrases. An abuse of discretion occurs when
a trial court bases its decision upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.
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: . Ajudicial abuse of discretion requires that the reasons or
rulings of the trial court be clearly untenable insofar as they unfairly
deprive a litigant of a substantial right and a just result.

Child Custody: Visitation: Jurisdiction. A district court has exclu-
sive and continuing jurisdiction under the Uniform Child Custody
Jurisdiction and Enforcement Act over custody and visitation issues if
the court made the initial child custody determination in accordance
with Neb. Rev. Stat. § 43-1238 (Reissue 2008).

. Child Custody: States: Jurisdiction. In order for a state to exer-

cise jurisdiction over a child custody dispute, that state must be the
home state as defined by the Uniform Child Custody Jurisdiction and
Enforcement Act or fall under limited exceptions to the home state
requirement specified by the act.

Child Custody: Jurisdiction. Exclusive and continuing jurisdic-
tion remains with the district court under the Uniform Child Custody
Jurisdiction and Enforcement Act either until jurisdiction is lost under
Neb. Rev. Stat. § 43-1239(a) (Reissue 2008) or until the court declines
to exercise jurisdiction under Neb. Rev. Stat. § 43-1244 (Reissue 2008)
on the basis of being an inconvenient forum.

. Jurisdiction is lost under Neb. Rev. Stat. § 43-1239(a)
(Reissue 2008) if neither the child nor the child and one parent have a
significant connection with Nebraska and substantial evidence pertain-
ing to custody is no longer available in the state, or if a court determines
that the child and parents no longer reside in Nebraska.

Child Custody: Evidence: Jurisdiction. The Uniform Child Custody
Jurisdiction and Enforcement Act lists evidence concerning the child’s
care, protection, training, and personal relationships as relevant evidence
regarding custody.

Statutes: Appeal and Error. In construing a statute, an appellate court
will, if possible, try to avoid a construction which would lead to absurd,
unconscionable, or unjust results.

Child Custody: Final Orders. The grant of temporary custody is not a
final, appealable order, as it does not affect a substantial right.

Child Custody: Proof. In a child custody modification case, first, the
party seeking modification must show a material change in circum-
stances, occurring after the entry of the previous custody order and
affecting the best interests of the child. Next, the party seeking modi-
fication must prove that changing the child’s custody is in the child’s
best interests.

Modification of Decree: Words and Phrases. A material change in
circumstances means the occurrence of something which, had it been
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known to the dissolution court at the time of the initial decree, would
have persuaded the court to decree differently.

17. Child Custody. While the wishes of a child are not controlling in
the determination of custody, if a child is of sufficient age and has
expressed an intelligent preference, the child’s preference is entitled
to consideration.

18. Child Custody: Appeal and Error. In contested custody cases, where
material issues of fact are in great dispute, the standard of review and
the amount of deference granted to the trial judge, who heard and
observed the witnesses testify, are often dispositive of whether the trial
court’s determination is affirmed or reversed on appeal.

Appeal from the District Court for Sarpy County: WILLIAM
B. ZASTERA, Judge. Affirmed.

Liam K. Meehan, of Schirber & Wagner, L.L.P., for
appellant.

Angela M. Minahan, of Reinsch, Slattery, Bear & Minahan,
P.C., L.L.O., for appellee.

Mooreg, Chief Judge, and INBODY and BisHoP, Judges.

Moore, Chief Judge.
[. INTRODUCTION

Stacey Leigh Floerchinger appeals from a modification
order entered by the district court for Sarpy County, in which
the court found that a material change in circumstances had
occurred since the original dissolution of marriage decree
and awarded joint legal custody of the parties’ minor child to
Stacey and her former husband, Mark G. Floerchinger, with
“primary possession” of the child awarded to Mark. On appeal,
Stacey challenges the court’s exercise of jurisdiction under
the Uniform Child Custody Jurisdiction and Enforcement Act
(UCCIJEA), the entry of a temporary order, and the modifica-
tion of custody. Because the district court properly exercised
jurisdiction and we find no abuse of discretion in the custody
determination, we affirm.
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II. BACKGROUND

1. PROCEDURAL BACKGROUND

Mark and Stacey were married in 1993 in the State of
Maine and are the biological parents of Brayden Floerchinger
(age 15) and his older sister (age 21). The parties moved
from Maine to Papillion, Nebraska, soon after their marriage.
The parties separated in August 2002, at which time Stacey
returned to Maine with Brayden and his sister while Mark
remained in Papillion.

On April 28, 2003, Mark filed a “Petition for Dissolution
of Marriage” in the district court for Sarpy County, in which
Mark alleged, in part, that while both he and Stacey were fit
parents, it was in the best interests of the minor children that
their custody be awarded to Stacey, subject to Mark’s reason-
able rights to share time with the minor children.

On September 12, 2003, a “Decree of Dissolution of
Marriage” was entered. Pursuant to the parties’ agreed-upon
parenting plan, the legal custody of the children was awarded
to Stacey, subject to Mark’s visitation rights set forth in the
parenting plan. The decree is silent as to Stacey and the chil-
dren’s place of residence, although the parenting plan refer-
ences Mark’s visitation with the children in Maine. Mark’s
visitation included a split holiday parenting schedule along
with 2 months of summer visitation in Nebraska each year.

Mark maintained his residence in Nebraska from the entry
of the decree through the present case, residing in Plattsmouth,
Nebraska, at the time of trial. Stacey and the children remained
in Maine from August 2002 until the current proceedings.
Mark testified that the decree was never registered in Maine
although he thought there was an attempt to do so.

On July 17, 2013, Mark filed a complaint to modify just
Brayden’s custody (Brayden’s sister having already reached
the age of majority). Mark alleged that a material change in
circumstances had occurred, namely that Brayden expressed
a desire to reside with Mark in Nebraska. Mark requested
that the parties be awarded joint legal custody with primary
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possession of Brayden being placed with him. Mark also
sought termination of his child support obligation, although he
did not seek child support from Stacey.

On August 27 and 29, 2013, Stacey filed objections to the
district court’s exercise of jurisdiction over the complaint to
modify, asserting that pursuant to the UCCJEA, the proper
jurisdiction is the State of Maine. In addition, Stacey alleged
that Nebraska lacks the requisite minimum contacts to justify
the case’s being heard in Nebraska.

Mark filed a motion for temporary allowances on August 29,
2013, requesting that the court order that custody of Brayden
be placed temporarily with Mark and that it temporarily sus-
pend his child support payments. On September 3, Stacey filed
a motion to enforce the decree, seeking the return of Brayden
to Maine.

On September 18, 2013, the district court entered a tempo-
rary order denying Stacey’s motion to enforce the decree and
granting Mark’s motion. Specifically, the court placed tempo-
rary legal custody of Brayden with the court and primary pos-
session with Mark, suspended child support payments, estab-
lished telephonic visitation between Brayden and Stacey, and
granted Stacey visitation with Brayden in Maine for the first
half of his upcoming Christmas holiday.

On September 26, 2013, Stacey filed a request for clarifi-
cation, asking the court to provide the parties with findings
regarding the court’s denial of Stacey’s motion to enforce the
decree, for its reasons in granting temporary custody to Mark,
and for a ruling on Stacey’s objections to the court’s exercise
of jurisdiction. The court denied this motion.

On January 13, 2014, Stacey’s attorney filed a motion to
withdraw, which was granted. On March 12, Stacey’s new
attorney entered his appearance and filed a motion to vacate
the temporary order, once again challenging jurisdiction under
the UCCJEA and disputing the appropriateness of ordering a
temporary custody change on a nonemergency basis. On April
11, the court denied this motion.



- 125 -

24 NEBRASKA APPELLATE REPORTS
FLOERCHINGER v. FLOERCHINGER
Cite as 24 Neb. App. 120

2. TRIAL

On May 20, 2014, trial was held. Stacey’s counsel pre-
served the objections to the court’s exercise of jurisdiction
under the UCCJEA and to the temporary modification of
custody.

Both parties testified in their own behalf. Mark also called
two witnesses, Mark Smith, the principal of Plattsmouth
Middle School, and Brayden. Stacey did not present any
witness testimony beyond her own. Mark introduced into
evidence Brayden’s Plattsmouth Middle School individu-
alized education plan and student Spring progress report
for the 2013-14 school year and an affidavit completed
by Brayden with attached text message communications
between Brayden and Stacey. Stacey introduced the results
of a Maine standardized test taken by Brayden, Brayden’s
Plattsmouth Middle School semester report cards for the
2013-14 school year, and Brayden’s report cards from Maine
for 2011 through 2013.

(a) History of Custody
and Parenting Time

Stacey and the children moved to Maine in August 2002,
prior to the initiation of the divorce. Brayden and Stacey
have resided in Maine since that time. Mark has continu-
ously resided in Nebraska, and he was living in Plattsmouth
at the time of trial. Mark has always exercised his 2 months
of summer parenting time as awarded by the divorce decree.
Mark has exercised his winter or Christmas holiday visitation
on some years, but not every year. Stacey testified that Mark
exercised winter or Christmas visitation only three or four
times during the 11-year period. Mark testified that he was
occasionally limited in his ability to exercise winter visitation
due to travel costs and his work schedule. Mark has main-
tained regular contact with Brayden through telephone calls
and text messages; has called Brayden on holidays, birthdays,
and special occasions; and has sent Brayden presents.
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(b) Brayden’s Desire to
Live With Mark

Mark does not challenge Stacey’s fitness as a parent. Rather,
he maintains that Brayden’s desire to reside with Mark sup-
ports the modification of custody and that granting such modi-
fication is in Brayden’s best interests.

Mark testified that Brayden began expressing his desire
to live with Mark permanently in Nebraska during the sum-
mer of 2012. Mark had responded that the matter would need
to be discussed with Stacey. Mark contacted Stacey, and
they discussed Brayden’s desire to move. Mark claims that
this upset Stacey and that she responded by requesting that
Brayden return to Maine following the summer 2012 visita-
tion for 1 more year after which Brayden could live with Mark
in Nebraska. When Brayden returned to Mark’s home for the
summer 2013 visitation, Brayden continued to express to Mark
a desire to reside with him. Mark testified that Brayden told
him that he felt more comfortable in Nebraska and enjoyed
living with Mark.

Mark responded by filing the modification complaint. After
the complaint was filed, conversations between Mark and
Stacey regarding a change in Brayden’s residence continued,
resulting in Mark’s belief that the parties had reached an agree-
ment. Specifically, Mark claimed that during a telephone call
in July or August 2013, Stacey gave consent for Brayden to
move to Nebraska. Mark similarly testified that Stacey coop-
erated in providing Brayden’s medical records necessary to
enroll him in school in Nebraska. Nevertheless, Stacey refused
to sign a stipulation which would have modified the divorce
decree and given Mark custody.

Mark introduced Brayden’s affidavit into evidence along
with an attached text message conversation between Brayden
and Stacey. Brayden expressed in the affidavit his longstand-
ing and continuous desire to reside with Mark and claimed
that Stacey had agreed to this arrangement. The text mes-
sages attached to the affidavit included a message from Stacey
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wishing Brayden a great first day at school and later another
asking how his first day went.

Brayden testified at trial regarding his desire to reside with
Mark in Nebraska. Brayden stated that during the summer of
2012, he had asked to live with Mark and Stacey had agreed,
during a telephone conversation, to allow a change in residency
under the condition that Brayden reside with her in Maine for
1 more year. In July 2013, Brayden again told Mark that he
wanted to live with him, but he did not speak to Stacey about
it at this time. Brayden did discuss the matter with Stacey after
she was served with the modification complaint, expressing his
desire to live in Nebraska.

Brayden testified that he preferred living in Nebraska due to
the comfortable and relaxed environment at Mark’s house and
because he enjoyed the interaction he had with Mark. Brayden
also expressed that his living situation in Nebraska was better
because in Maine, he was pestered by his stepsiblings. Brayden
stated that his home in Maine is a “single wide” trailer being
shared by his biological sister, Stacey, a stepfather (Stacey’s
fiance), and the stepfather’s two young daughters.

Stacey admitted Mark called her in August 2012 and told
her that Brayden wanted to live in Nebraska and that Stacey
should let him move. Stacey responded by saying no and that
Brayden needed to come back to Maine. Stacey questioned
Brayden about where he wanted to live. She testified that at
no point during the 2012-13 school year while Brayden was
residing with her in Maine did he express a desire to live with
Mark. Brayden told her that Mark was making him feel guilty,
that he felt bad for Mark, and that he did not really want to live
in Nebraska. Stacey also testified that Brayden had expressed
a desire to move back to Maine, even in the summer of 2013,
and that he tended to want to stay wherever he was currently
located. After Stacey was served with the modification papers
in late July 2013, she tried to call Brayden but had difficulty
reaching him despite trying from several different telephones.
She received a call from Brayden the following day wherein
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he expressed a desire to live in Nebraska. Stacey claims that
Brayden did not give a clear reason why he wanted to live in
Nebraska, other than that he just wanted to try it. Mark then
joined in on the telephone call, stating that Brayden wanted
to live in Nebraska and that Stacey should let him. Stacey
became upset and cried, telling Mark that she was going to
seek an attorney. Mark allegedly responded by stating that
because Brayden was 12 years old, he gets to decide where
to live. Stacey stated that Mark enrolled Brayden in school in
Plattsmouth without her consent. Stacey denied sending any
medical records or other information necessary for Brayden’s
enrollment and stated she had believed Brayden would return
to her when she wished him luck on the first day of school.

(c) Brayden’s Current Situation

Mark testified that Brayden has adapted well to Plattsmouth.
Brayden is involved in extracurricular activities in Plattsmouth,
including sports; has developed a network of friends in the
community; and is relaxed and comfortable in Mark’s home.
During cross-examination, Mark admitted that Brayden
enjoyed some similar benefits in Maine. Overall, Mark claims
that Brayden has adjusted well to his new home in Nebraska
and has shown signs of academic progress, success, and
increased maturity.

During the school enrollment process, Mark discovered
that Brayden suffered from learning disabilities, struggling
in particular with the subjects of reading, math, and sci-
ence. He further claims that Brayden was in extreme need of
special education assistance. Upon Brayden’s enrollment at
Plattsmouth Middle School, it was determined that his aca-
demic ability was below average for his age based on school
records obtained from Brayden’s school in Maine along with
new test results gathered by the Plattsmouth school system.
Mark also learned during a school meeting that Brayden had
been diagnosed with attention deficit hyperactivity disorder
while in Maine.
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Smith, the principal of Plattsmouth Middle School, pro-
vided additional testimony regarding Brayden’s academic per-
formance at that middle school. Smith testified that when
Brayden was enrolled there, he was reading below grade level.
In response, Brayden was enrolled in a specialized reading
course. An individualized education plan was also created
for Brayden. The reading course resulted in an improvement
in Brayden’s reading level scores. Smith also testified that
Brayden’s academic performance was slightly deficient in the
subjects of language arts, math, and science. Brayden was
enrolled in a study hall and provided with a resource teacher
to improve his academic performance. Smith claims that since
Brayden’s enrollment at the school, he has made great educa-
tional progress as documented through his test results.

Since the discovery of Brayden’s academic deficiencies,
Mark has worked with Brayden, assisting him with home-
work, and they read together every night. Brayden’s testimony
confirmed that Mark assists him with homework and reading.
Mark attends all parent-teacher conferences and individual-
ized education plan meetings on behalf of Brayden. Mark
feels that Brayden has been successful at school since moving
to Plattsmouth.

On cross-examination, Smith admitted that Brayden’s aca-
demic improvements could have possibly occurred at any
school rather than as a result of a unique benefit provided
by Plattsmouth Middle School. However, Smith stated that
Brayden’s growth may be attributable to the excellent teach-
ers, support staff, and specialized reading course available at
Plattsmouth Middle School. Smith observed that Brayden also
had above-typical academic growth while attending school in
Maine. Brayden’s seventh grade report card showed that he
received five C’s and one D while enrolled in Plattsmouth,
whereas he received only two grades that were in the C
range while enrolled in the fifth and sixth grades in Maine.
However, due to the lack of a grading scale on the Maine
report cards and the possibility that Maine uses a different
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approach to scoring, Smith was unable to reliably compare
grades between the two schools, which is in part why he
focused more on standardized scores than individual grades in
assessing growth.

Stacey also testified regarding Brayden’s grades, claiming
that the academic growth Brayden experienced during the
school year in Nebraska was similar to that which occurred
while he was in Maine. Stacey expressed her concerns regard-
ing Brayden’s five C’s and one D since enrolling at Plattsmouth
Middle School.

Brayden testified that he learns more at his new school, that
he has “made way more friends” in Nebraska, that there is no
fighting and arguing at Mark’s house such as occurs at Stacey’s
house between Stacey and Brayden’s stepfather, and that over-
all, Mark’s house is a better place to live. Brayden testified
that the town Stacey resides in is substantially similar in size
to Plattsmouth.

As instructed under the temporary order, Stacey was
granted visitation with Brayden in Maine during the first half
of his Christmas holiday in 2013. During this visit, Stacey
attempted to discuss with Brayden why he wanted to reside in
Nebraska. She admitted to becoming frustrated with Brayden
and expressed that she did not understand why he wanted
to move. Brayden claimed that Stacey became angry with
him while discussing why he wanted to move to Nebraska,
shouting and swearing at him during the ride from the air-
port. He stated that later that evening, Stacey hugged him
and apologized.

Brayden also testified about an altercation between Stacey
and his stepfather during the holiday visit in which his step-
father shoved Stacey. Brayden claims that Stacey told him to
call the police, but that he chose not to at the request of his
stepfather. This quarrel caused Brayden to feel sad, unsafe,
and scared. Brayden testified that the remainder of his visit
was “mostly good.” Stacey admitted that an argument occurred
between her and Brayden’s stepfather in the presence of



- 131 -

24 NEBRASKA APPELLATE REPORTS
FLOERCHINGER v. FLOERCHINGER
Cite as 24 Neb. App. 120

Brayden. However, Stacey denied that this altercation became
physical, denied requesting that Brayden call the police, and
clarified that it was purely a verbal altercation.

At the close of evidence, the court found that there existed a
material change in circumstances based on Brayden’s articula-
tion of a reason for moving in with Mark. As a result, the court
awarded “primary possession” to Mark subject to Stacey’s
parenting time, along with granting joint legal custody to both
parties. The court also ordered that neither party was to pay
child support. On August 10, 2015, the court memorialized its
holding in a modification order.

Stacey subsequently perfected this appeal.

III. ASSIGNMENTS OF ERROR

Stacey assigns, restated, that the district court (1) erred in
finding that Nebraska had continuing jurisdiction under the
UCCIJEA; (2) abused its discretion in granting Mark temporary
custody prior to a full evidentiary hearing, which grant was
prejudicial to Stacey; and (3) erred in finding that a mate-
rial change in circumstances occurred justifying a transfer
of custody.

IV. STANDARD OF REVIEW

[1-3] Lack of subject matter jurisdiction may be raised
at any time by any party or by the court sua sponte. /n
re Guardianship & Conservatorship of Barnhart, 290 Neb.
314, 859 N.W.2d 856 (2015). The question whether juris-
diction should be exercised under the UCCJEA is entrusted
to the discretion of the trial court and is reviewed de novo
on the record for abuse of discretion by the appellate court.
Watson v. Watson, 272 Neb. 647, 724 N.W.2d 24 (2006). See,
also, Mahmood v. Mahmud, 279 Neb. 390, 778 N.W.2d 426
(2010) (subject matter jurisdiction is question of law for court,
which requires appellate court to reach conclusion indepen-
dent of lower court’s decision). The same standard of review
applies to jurisdiction existing under the previously operative
Nebraska Child Custody Jurisdiction Act (NCCJA). White v.
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White, 271 Neb. 43, 709 N.W.2d 325 (2006). As in other mat-
ters entrusted to a trial judge’s jurisdiction, absent an abuse of
discretion, the decision will be upheld on appeal. /d.

[4] Child custody determinations are matters initially
entrusted to the discretion of the trial court, and although
reviewed de novo on the record, the trial court’s determination
will normally be affirmed absent an abuse of discretion. State
on behalf of Jakai C. v. Tiffany M., 292 Neb. 68, 871 N.W.2d
230 (2015). See, also, Schrag v. Spear, 290 Neb. 98, 858
N.W.2d 865 (2015).

[5] In a review de novo on the record, an appellate court
reappraises the evidence as presented by the record and reaches
its own independent conclusions on the matters at issue. When
evidence is in conflict, the appellate court considers and may
give weight to the fact that the trial judge heard and observed
the witnesses and accepted one version of the facts rather than
another. Freeman v. Groskopf, 286 Neb. 713, 838 N.W.2d
300 (2013).

[6,7] An abuse of discretion occurs when a trial court bases
its decision upon reasons that are untenable or unreasonable
or if its action is clearly against justice or conscience, reason,
and evidence. Schrag v. Spear, supra. A judicial abuse of dis-
cretion requires that the reasons or rulings of the trial court be
clearly untenable insofar as they unfairly deprive a litigant of
a substantial right and a just result. /d.

V. ANALYSIS

1. JURISDICTION

The district court, both in its initial exercise of jurisdiction
over Brayden’s custody in the decree of dissolution and in its
continuing exercise of jurisdiction in the modification order,
claimed “jurisdiction over the parties and the subject matter of
this action.”

Stacey argues that the district court erred in finding that
Nebraska could exercise continuing jurisdiction over Brayden’s
custody. Stacey first challenges the exercise of continuing
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jurisdiction based upon her argument that the court’s exercise
of initial jurisdiction at the time of the decree was erroneous.
Next, she challenges the district court’s exercise of continuing
jurisdiction based upon her assertion that Maine was the home
state of Brayden for 11 years and within the 6 months prior to
the modification filing.

(a) Initial Child Custody Jurisdiction
Under NCCJA
Jurisdiction over child custody proceedings is currently gov-
erned by the UCCJEA. Watson v. Watson, 272 Neb. 647, 724
N.W.2d 24 (2006). The UCCJEA became operative on January
1, 2004, and establishes that all motions made in a child cus-
tody proceeding commenced prior to that date are governed by
the prior law in effect at that time. Neb. Rev. Stat. § 43-1266
(Reissue 2008). The law governing child custody jurisdiction
prior to the effective date of the UCCJEA was the NCCJA.
Neb. Rev. Stat. §§ 43-1201 to 43-1225 (Reissue 1998).
Mark filed the petition for dissolution of marriage on
April 28, 2003. The court subsequently issued the dissolution
decree, which approved the parties’ agreed-upon initial custody
arrangement, on September 12. Thus, the jurisdiction of the
court over the initial custody determination was governed by
the NCCJA and not the UCCJEA.
The NCCIJA provided that a Nebraska court had jurisdiction
to make an initial child custody determination if Nebraska was
“the home state of the child at the time of commencement of
the proceedings” or
had been the child’s home state within six months before
commencement of the proceeding and the child is absent
from this state because of his or her removal or retention
by a person claiming his or her custody or for other rea-
sons, and a parent or person acting as parent continues to
live in this state.

§ 43-1203(1)(a). The NCCJA defined “home state” as the “state

in which the child immediately preceding the time involved
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lived with his or her parents, a parent, or a person acting as
parent, for at least six consecutive months.” § 43-1202(5).
These “home state” provisions are substantially similar to
the UCCJEA.

However, the NCCJA provided another means for a
Nebraska court to exercise jurisdiction if Nebraska was not
the home state, an alternative eliminated from the UCCIEA.
Specifically, the NCCJA provided that a Nebraska court may
nonetheless exercise jurisdiction if “[i]t is in the best inter-
est of the child” because the child and his or her parents
“have a significant connection with this state” and “there is
available in this state substantial evidence concerning the
child’s present or future care, protection, training, and per-
sonal relationships.” § 43-1203(1)(b). See, also, In re Interest
of Kelley D. & Heather D., 256 Neb. 465, 590 N.W.2d 392
(1999) (paramount consideration in determining whether state
is convenient forum under NCCJA is determination of what
court is most able to act in best interests of child); State ex
rel. Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994)
(home state under NCCJA may be overcome by circumstances
of particular case). The end goal of the NCCJA is that litiga-
tion concerning the custody of a child takes place in the state
which can best decide the case. White v. White, 271 Neb. 43,
709 N.W.2d 325 (2006).

Brayden resided with Stacey in Maine for approximately 8
months preceding Mark’s dissolution petition. Consequently,
Nebraska was not the child’s “home state” for purposes of the
NCCJA. However, that does not necessarily end the analy-
sis; the remaining question is whether the best interests of
Brayden were served by the district court’s exercising juris-
diction over the initial custody determination because of a
significant connection with this state and the availability of
substantial evidence in this state. Based upon our review of
the record, we conclude that the district court properly exer-
cised initial jurisdiction over the custody determination under
this analysis.
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The issue of the district court’s exercise of initial jurisdic-
tion is complicated, in part due to the fact that neither party
challenged the court’s exercise of jurisdiction, and thus, the
district court did not make any findings regarding its rea-
sons for accepting jurisdiction. Rather, both parties voluntarily
appeared before the court and presented an agreement for the
court’s approval on all matters relating to the dissolution of
their marriage, including custody and a parenting plan.

We acknowledge that subject matter jurisdiction can be
challenged at any point and cannot be waived through consent.
However, we consider Stacey’s approval of the dissolution
decree as evidence that the district court’s exercise of initial
jurisdiction was in the best interests of Brayden. Specifically,
by exercising jurisdiction and approving the parties’ agree-
ment, the court promoted the best interests of the child through
facilitating the reasonable custody and visitation arrangement
desired by both parents.

Further, Brayden and both parties had a significant con-
nection with Nebraska. Brayden was born in Nebraska and
resided in Nebraska for almost 2 years prior to his removal
to Maine. The parties had lived together in Nebraska for at
least 5 years prior to separation, and Mark continued to reside
in the state. Stacey had been away from Nebraska for only 8
months when Mark filed for divorce. Although no contested
trial took place, due to the parties’ agreement, there would
have existed substantial evidence in Nebraska concerning
Brayden’s care.

The Nebraska Supreme Court, in State ex rel. Grape v. Zach,
247 Neb. 29, 524 N.W.2d 788 (1994), found similar circum-
stances to support the exercise of jurisdiction in Nebraska over
a child custody proceeding under the NCCJA. In Zach, the
child was born in Nebraska and lived in Nebraska for 3 years
prior to removal by the mother, the mother sought a custody
determination from a Nebraska district court, and the child’s
father resided in Nebraska. The court found that the child and
father both had a significant connection with Nebraska. /d.
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Here, the same considerations apply in determining that the
initial exercise of jurisdiction was appropriate, namely that
Brayden was born and lived in Nebraska for a period of time,
Mark continued to reside in Nebraska, and they both had a sig-
nificant connection with Nebraska.

Given the parties’ agreement regarding custody and parent-
ing matters, it was appropriate for the district court to accept
and exercise jurisdiction at the time of the entry of the decree.
For the district court to decline to exercise jurisdiction at that
time would have needlessly delayed the marital dissolution and
resolution of custody and visitation matters, against the best
interests of Brayden.

Given our determination that the district court properly exer-
cised jurisdiction over the initial custody determination, we
next consider whether the court correctly exercised continuing
jurisdiction over the modification complaint in accordance with
the UCCJEA.

(b) Continuing Jurisdiction
Under UCCJEA

[8,9] A district court has exclusive and continuing jurisdic-
tion under the UCCJEA over custody and visitation issues
if the court made the initial child custody determination in
accordance with Neb. Rev. Stat. § 43-1238 (Reissue 2008).
Neb. Rev. Stat. § 43-1239(a) (Reissue 2008). As established
by § 43-1238 of the UCCJEA, in order for a state to have
exercised initial jurisdiction over a child custody dispute,
that state must have been the child’s home state or fall under
limited exceptions to the home state requirement specified
by the act. See Carter v. Carter, 276 Neb. 840, 758 N.W.2d
1 (2008). Unlike the NCCJA discussed above, the UCCJEA
does not contain the alternative analysis allowing jurisdiction
to be established in Nebraska when it is not the child’s home
state but when it is in the best interests of the child to exer-
cise jurisdiction.
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[10-12] Exclusive and continuing jurisdiction remains with
the district court under the UCCJEA either until jurisdiction is
lost under § 43-1239(a) or until the court declines to exercise
jurisdiction under Neb. Rev. Stat. § 43-1244 (Reissue 2008) on
the basis of being an inconvenient forum. See Watson v. Watson,
272 Neb. 647, 653, 724 N.W.2d 24, 29 (2006). In Watson, both
parents and the child resided in Nebraska at the time the decree
was entered, the mother subsequently was granted permission
to move the child to Maryland, and the Supreme Court held
that continuing jurisdiction remained in Nebraska unless it
was lost or the court declined to exercise it. Jurisdiction is lost
under § 43-1239(a) if neither the child nor the child and one
parent have a significant connection with Nebraska and sub-
stantial evidence pertaining to custody is no longer available in
the state, or if a court determines that the child and parents no
longer reside in Nebraska. § 43-1239(a)(1). The UCCJEA lists
evidence concerning the child’s care, protection, training, and
personal relationships as relevant evidence regarding custody.
§ 43-1239(a)(1).

[13] Stacey’s primary argument is that the district court did
not have continuing jurisdiction over this case because it did
not make the initial child custody determination in accordance
with the UCCJEA. While Stacey’s argument is technically
correct, its application to the facts of this case would lead to
an absurd and unjust result. This is so because the UCCJEA
was not in existence at the time the initial custody determina-
tion was made. We agree with Stacey that under the “home
state” provisions of the UCCJEA, § 43-1238(a), Nebraska did
not have jurisdiction at the time of the initial custody deter-
mination. However, as we have determined above, Nebraska
did properly exercise jurisdiction under the provisions of the
NCCIJA in existence at that time. Thus, we conclude that the
court properly applied continuing jurisdiction over the cus-
tody of Brayden under § 43-1239(a). See Chase 3000, Inc.
v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d
560 (2007) (construing statute, appellate court will try if
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possible to avoid construction which would lead to absurd,
unconscionable, or unjust results), superseded by statute on
other grounds as stated in Telrite Corp. v. Nebraska Pub. Serv.
Comm., 288 Neb. 866, 852 N.W.2d 910 (2014).

Further, the district court’s jurisdiction was not lost under
§ 43-1239(a) of the UCCJEA. Continuing jurisdiction was
proper because Brayden had a significant connection with
Nebraska through his annual summer visitation; substantial
evidence was available in Nebraska regarding his “care, pro-
tection, training, and personal relationships,” § 43-1239(a)(1);
and Mark continued to reside in Nebraska from the time of the
dissolution through the proceedings at issue. See, also, Watson
v. Watson, supra, quoting Grahm v. Superior Court, 132 Cal.
App. 4th 1193, 34 Cal. Rptr. 3d 270 (2005) (as long as par-
ent remains in state of original custody determination, only
that state may determine when relationship between child and
remaining parent has deteriorated to point that jurisdiction is
lost, and if remaining parent continues to exercise visitation
rights, this relationship is strong enough to oppose termination
of jurisdiction).

Jurisdiction remains in Nebraska so long as the require-
ments of § 43-1239(a) are met, as they were in this case. See
Watson v. Watson, 272 Neb. 647, 724 N.W.2d 24 (2006). The
district court’s exercise of initial jurisdiction under the NCCJA
was not in error, and the court properly exercised continuing
jurisdiction over the custody modification at issue pursuant to
the UCCJEA.

Stacey’s first assignment of error is without merit.

2. TEMPORARY CUSTODY ORDER
Stacey alleges that the district court abused its discretion in
granting temporary custody to Mark and allowing Brayden to
remain in Nebraska prior to a full evidentiary hearing.
[14] The grant of temporary custody is not a final, appealable
order, as it does not affect a substantial right. See Carmicheal
v. Rollins, 280 Neb. 59, 783 N.W.2d 763 (2010). See, also,
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Fitzgerald v. Fitzgerald, 286 Neb. 96, 835 N.W.2d 44 (2013)
(ordinarily, order modifying dissolution decree to grant per-
manent change of child custody would be final and appeal-
able as order affecting substantial right made during spe-
cial proceeding).

Stacey relies on the Nebraska Supreme Court’s holding in
Jack v. Clinton, 259 Neb. 198, 609 N.W.2d 328 (2000), in
support of her claim that the temporary custody order was
inappropriate. Jack was a removal case in which the Supreme
Court discouraged trial courts from granting temporary orders
allowing removal of children to another jurisdiction prior to
ruling on permanent removal. Instead, the Supreme Court
encouraged the prompt conducting of a full hearing on per-
manent removal. /d. We find no merit to Stacey’s argument
based upon Jack. First, this is not a removal case; rather, it
is a custody modification case in which the trial court had
authority to enter a temporary order pending trial. Second,
even if the proposition in Jack were applicable to this case, the
Supreme Court in Jack did not determine that the temporary
order of removal was appealable; rather, it simply discouraged
the practice.

Because the temporary order herein was itself not a final,
appealable order and was effectively adopted by the final order,
we focus in the following section on whether the final order
modifying custody was an abuse of discretion.

Stacey’s second assignment of error is without merit.

3. MATERIAL CHANGE
IN CIRCUMSTANCES
Stacey asserts that the district court erred in finding that a
material change in circumstances existed to modify custody
and that the modification was in Brayden’s best interests. She
argues that the court abused its discretion in finding Brayden
had articulated a sufficient reason to relocate, that her 11
years of sole parenting were not given adequate deference,
and that she had a healthy and good relationship with Brayden
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before the complaint was filed in 2013. She also alleges there
was little to no evidence that a change in custody would ben-
efit the general health and social behavior of Brayden.

[15,16] In a child custody modification case, first, the
party seeking modification must show a material change in
circumstances, occurring after the entry of the previous cus-
tody order and affecting the best interests of the child. Next,
the party seeking modification must prove that changing the
child’s custody is in the child’s best interests. State on behalf
of Jakai C. v. Tiffany M., 292 Neb. 68, 871 N.W.2d 230
(2015). See, also, Schrag v. Spear, 290 Neb. 98, 858 N.W.2d
865 (2015) (party seeking modification of child custody bears
burden); McDonald v. McDonald, 21 Neb. App. 535, 840
N.W.2d 573 (2013) (ordinarily, custody of minor child will
not be modified unless there has been material change in cir-
cumstances showing custodial parent is unfit or best interests
of child require such action). A material change in circum-
stances means the occurrence of something which, had it been
known to the dissolution court at the time of the initial decree,
would have persuaded the court to decree differently. Schrag
v. Spear, supra.

[17] Neb. Rev. Stat. § 43-2923 (Cum. Supp. 2014) of
Nebraska’s Parenting Act sets forth a nonexhaustive list of
factors to be considered in determining the best interests of a
child in regard to custody. Such factors include the relation-
ship of the minor child with each parent, the desires of the
minor child, the general health and well-being of the minor
child, and credible evidence of abuse inflicted on the child by
any family or household member. Specifically regarding the
desires of a minor child, the statute provides that the court
should consider “[t]he desires and wishes of the minor child,
if of an age of comprehension but regardless of chronological
age, when such desires and wishes are based on sound rea-
soning.” § 43-2923(6)(b). The Nebraska Supreme Court in
applying this provision has stated that while the wishes of a
child are not controlling in the determination of custody, if
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a child is of sufficient age and has expressed an intelligent
preference, the child’s preference is entitled to consideration.
Vogel v. Vogel, 262 Neb. 1030, 637 N.W.2d 611 (2002). See,
also, Adams v. Adams, 13 Neb. App. 276, 691 N.W.2d 541
(2005). The Supreme Court has also found that in cases where
the minor child’s preference was given significant consid-
eration, the child was usually over 10 years of age. Vogel v.
Vogel, supra.

The district court found that a material change in circum-
stances had occurred subsequently to the decree which justified
modification of custody and that such a modification is in the
best interests of Brayden. The court specifically focused on
Brayden’s desire to reside with Mark in Nebraska, concluding
that Brayden was articulate and that his decision was based on
sound reasoning.

Based upon our de novo review, we find no abuse of dis-
cretion in the district court’s finding of a material change in
circumstances that justified granting Mark physical custody
of Brayden and its finding that such a modification was in
Brayden’s best interests.

[18] Mark and Stacey presented conflicting testimony
regarding whether a change in custody would be in Brayden’s
best interests, including whether Brayden actually desired
to change his permanent residence to Nebraska and whether
his reasons were sound. Conflicting testimony was also pro-
vided regarding the academic and social benefits available to
Brayden in Nebraska and Maine, respectively. In contested
custody cases, where material issues of fact are in great dis-
pute, the standard of review and the amount of deference
granted to the trial judge, who heard and observed the wit-
nesses testify, are often dispositive of whether the trial court’s
determination is affirmed or reversed on appeal. Schrag v.
Spear, 290 Neb. 98, 858 N.W.2d 865 (2015). The trial court in
this case had an opportunity to observe the testimony of both
parties, as well as the testimony of Brayden. The court found
that Brayden, through his trial testimony, expressed a clear
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and intelligent desire to reside with Mark; accordingly, his
preference was entitled to consideration.

Upon our review, we can find no abuse of discretion in the
district court’s consideration of Brayden’s articulated reasons
for wanting to live with Mark. Brayden was of sufficient age
(13 at the time of trial) and expressed an intelligent custody
preference based on sound reasoning. Brayden, in his own
words, testified to preferring life in Nebraska due to the com-
fortable and relaxed environment at Mark’s house, as opposed
to the home in Maine which he shared with five other people
and where he was exposed to fighting and arguing between
Stacey and his stepfather. He also expressed the satisfaction
he receives from interacting with Mark on a regular basis.
Additionally, Brayden feels that he learns more at Plattsmouth
Middle School and has “made way more friends” in Nebraska.
Brayden desires to reside with Mark because he believes it is
“a better place” to live.

Most importantly, the record shows that Brayden’s desire
to live with Mark was not a hasty decision, but, rather,
was thoughtfully developed over a period of a couple years.
Brayden understood that this change would be permanent.
Because Brayden is of an age of comprehension and clearly
expressed his desire to reside with Mark, having formed an
intelligent preference based on sound reasoning, we give
Brayden’s preference significant consideration in our de
novo review.

While the desire of Brayden to move to Nebraska formed
the primary basis for the custody modification, the court also
had an opportunity to consider other factors. These included
Brayden’s academic performance, extracurricular activities,
friends, living environment, and general quality of life in both
Nebraska and Maine. The record indicates that Brayden has
been thriving both socially and academically in Nebraska,
although he may have enjoyed similar benefits in Maine. The
court also was in a position to consider that Stacey had been
the primary caregiver for Brayden for 11 years, along with the
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generally positive relationship between Brayden and Stacey
prior to the filing of the modification complaint. On the other
hand, Brayden has a very positive relationship with Mark and
has been thriving in his custody.

Upon our de novo review, we conclude that the district
court did not abuse its discretion in finding that a material
change in circumstances existed and that Brayden’s best inter-
ests would be served through a custody modification.

Stacey’s final assignment of error is without merit.

VI. CONCLUSION

Upon our de novo review, we conclude that the district
court did not abuse its discretion in exercising jurisdiction over
the complaint to modify, granting Mark temporary custody
of Brayden, and finding a material change in circumstances
affecting the best interests of Brayden, justifying a custody
modification. We therefore affirm.

AFFIRMED.
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Contracts: Reformation: Equity. An action to reform a contract sounds
in equity.

Equity: Appeal and Error. In an appeal of an equitable action, an
appellate court tries factual questions de novo on the record, provided
that where credible evidence is in conflict on a material issue of fact, the
appellate court considers and may give weight to the fact that the trial
judge heard and observed the witnesses and accepted one version of the
facts rather than another.

Reformation: Intent. Reformation may be granted to correct an erro-
neous instrument to express the true intent of the parties to the
instrument.

. The right to reformation depends on whether the instrument
to be reformed reflects the intent of the parties.

Reformation: Presumptions: Intent: Evidence. To overcome the pre-
sumption that an agreement correctly expresses the parties’ intent and
therefore should be reformed, the party seeking reformation must offer
clear, convincing, and satisfactory evidence.

Evidence: Words and Phrases. Clear and convincing evidence means
that amount of evidence which produces in the trier of fact a firm belief
or conviction about the existence of the fact to be proved.
Reformation: Fraud. A court may reform an agreement when there has
been either a mutual mistake or a unilateral mistake caused by fraud or
inequitable conduct on the part of the party against whom reformation
is sought.

Reformation: Intent: Words and Phrases. A mutual mistake is a belief
shared by the parties, which is not in accord with the facts. A mutual
mistake is one common to both parties in reference to the instrument to
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be reformed, each party laboring under the same misconception about
their instrument. A mutual mistake exists where there has been a meet-
ing of the minds of the parties and an agreement actually entered into,
but the agreement in its written form does not express what was really
intended by the parties.

9. Contracts: Reformation. The fact that one of the parties to a contract
denies that a mistake was made does not prevent a finding of mutual
mistake or prevent reformation.

10. Insurance: Contracts. The reasonable expectations of an insured are
not assessed unless the language of the insurance policy is found to
be ambiguous.

Appeal from the District Court for Saunders County: MARY
C. GILBRIDE, Judge. Affirmed.

Dean F. Suing and Milton A. Katskee, of Katskee, Suing &
Maxell, P.C., L.L.O., for appellant.

Gary J. Nedved, of Keating, O’Gara, Nedved & Peter, P.C.,
L.L.O., for appellee.

PirTLE and RIEDMANN, Judges.

PeErR CURIAM.
INTRODUCTION

Wahoo Locker, LLC, sought reformation of an insurance
policy issued by Farm Bureau Property and Casualty Insurance
Company (Farm Bureau) providing replacement coverage for
the Wahoo Locker building in Wahoo, Nebraska. The district
court for Saunders County found that Wahoo Locker was
entitled to coverage as set forth in the policy and that Wahoo
Locker was not entitled to reformation based upon a mutual
mistake regarding the terms of the policy. Wahoo Locker
appeals the order of the district court, and for the reasons that
follow, we affirm.

BACKGROUND
In 1997, Charlie Emswiler bought Wahoo Locker, a meat
processing facility, for approximately $75,000 to $85,000.
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In 2009, Emswiler and his wife were the sole owners of
Wahoo Locker. Through the years, the Emswilers purchased
several insurance policies on behalf of Wahoo Locker. Wahoo
Locker was insured by lowa Mutual Insurance Company
(Iowa Mutual) from 2006 until June 14, 2009. Wahoo Locker
was insured by Midwest Family Mutual Insurance Company
(Midwest Family Mutual) from June 14 to September
14, 2009.

On September 14, 2009, Farm Bureau issued a policy insur-
ing Wahoo Locker for $491,000. The policy was renewed
annually, and the limit of insurance did not change from year
to year. The policy was in effect on May 8, 2013, the day of a
grease fire which caused catastrophic loss to the Wahoo Locker
building. At the time of the fire, the Emswilers were the major-
ity owners of the business. The insurance policy in effect on
that day contained the following provisions:

4. Loss Payment

a. In the event of loss or damage covered by this
Coverage Form, at [Farm Bureau’s] option, [Farm Bureau]
will either:

(1) Pay the value of lost or damaged property;

(2) Pay the cost of repairing or replacing the lost or
damaged property, subject to b. below;

(3) Take all or any part of the property at an agreed or
appraised value; or

(4) Repair, rebuild or replace the property with other
property of like kind and quality, subject to b. below.

We will determine the value of lost or damaged prop-
erty, or the cost of its repair or replacement, in accordance
with the applicable terms of the Valuation Condition in
this Coverage Form or any applicable provision which
amends or supersedes the Valuation Condition.

b. The cost to repair, rebuild or replace does not
include the increased cost attributable to enforcement of
any ordinance or law regulating the construction, use or
repair of any property.
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On September 6, 2013, Wahoo Locker filed a complaint in
equity alleging the Emswilers, as agents of Wahoo Locker,
reasonably relied on representations of Farm Bureau’s solicit-
ing agents that their insurance policy would cover the “full
replacement cost” for the damage caused to property insured
by Farm Bureau. Wahoo Locker alleged Farm Bureau breached
its contract by failing to pay the full replacement cost of the
building, an amount greater than the insurance policy limit of
$491,000. The replacement cost allegedly exceeded $950,000.
Wahoo Locker alleged that “Farm Bureau breached [the
implied contractual covenants] of good faith and fair dealing
and violated the Nebraska Uniform Insurance Claim Practices
Act and acted in bad faith.” Wahoo Locker sought a judg-
ment against Farm Bureau for (1) damages for breach of its
insurance contract; (2) reformation of the insurance contract
to provide full replacement cost coverage; (3) damages for
“breach of Farm Bureau’s duty of good faith and fair dealing,
violation of the Nebraska Unfair Claim Practices Settlement
Act, and damages allowable for acting in bad faith in inves-
tigating and resolving this claim”; (4) attorney fees; and (5)
any other allowable relief under contract, tort, or applicable
Nebraska law.

Trial was held in the district court for Saunders County on
November 5 and 6, 2014.

The parties stipulated that Dirk Westercamp was hired by
Farm Bureau to render an opinion regarding the fair and rea-
sonable cost to repair, rebuild, or replace the building with
other property of like kind and quality so that the building
would be the same as it was immediately prior to the fire.
They stipulated that Westercamp concluded the fair and rea-
sonable cost would be $490,632. They further stipulated that
Westercamp’s statement did not offer an opinion as to whether
repairing, rebuilding, or replacing the building with other prop-
erty of like kind and quality would have permitted the structure
to be compliant with the regulations of the U.S. Department of
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Agriculture (USDA) in order to operate as a locker plant, as it
had prior to the fire.

Gerald Beller is a general contractor who works on proj-
ects, including locker plants and distribution, cold storage,
and meat processing facilities. Beller testified that Wahoo
Locker was regulated by the USDA and was given a custom
exempt privilege to operate as a meat processing facility
prior to May 8, 2013. He testified that if the damaged facil-
ity were to be repaired, it would not be able to operate as a
meat processing facility because it was primarily composed
of wood, which is no longer approved by the USDA. Plans
for a new facility were submitted for review and approval by
the USDA.

Beller was asked to calculate the cost of replacing the dam-
aged locker plant, and his findings were included in the stipu-
lation. Beller concluded that in order for the locker plant to
be compliant with the USDA regulations, it required “ground
up construction with new and different materials and property
as the locker plant could not be repaired, rebuilt or replaced
with other property of like kind and quality and be compliant
with the [USDA] regulations in 2013.” Beller’s report stated
that his opinion of the fair and reasonable replacement cost
was $983,438. This estimate was based on a completely new
building with modern materials and equipment that would
comply with the 2013 USDA standards. Beller concluded
that at the time the policy went into effect in 2009, the fair
and reasonable cost to replace the Wahoo Locker with new
and different materials and property to be USDA compliant
would have been $767,998, excluding the value of the proc-
essing equipment.

Lonny Neiwohner is an agent for Scribner Insurance Agency,
and he testified by deposition regarding Wahoo Locker’s insur-
ance history. In a letter dated July 27, 2006, Neiwohner rec-
ommended changes to Wahoo Locker’s coverage through
Iowa Mutual. The letter noted the insurance company rec-
ommended increasing coverage to $370,000 for replacement



- 149 -

24 NEBRASKA APPELLATE REPORTS
WAHOO LOCKER v. FARM BUREAU PROP. & CAS. INS. CO.
Cite as 24 Neb. App. 144

cost, or $156,000 for actual cash value. At that time, Wahoo
Locker was insured for actual cash value coverage of $79,000.
Emswiler declined replacement cost coverage, but increased
the actual cash value coverage of the building from $79,000
to $100,000. Emswiler signed a cancellation request dated
May 18, 2009, terminating lowa Mutual’s coverage, effective
June 14, 2009. At that time, Emswiler told Neiwohner that he
canceled the policy because he could obtain replacement cost
coverage from Midwest Family Mutual for a lower premium
than the lowa Mutual policy, which provided coverage only for
actual cash value.

Cole Williams is an agent with Insurance Associates, Inc.,
in Norfolk, Nebraska, and he issued a policy for Wahoo
Locker through Midwest Family Mutual. Williams also tes-
tified by deposition. Emswiler met with Williams in April
2009, and Williams obtained the necessary information to
estimate the replacement cost for the building through the
Marshall & Swift/Boeckh computer system (Marshall sys-
tem). The Marshall system was used because it is the stan-
dard for replacement cost estimates in the insurance industry.
The commercial building valuation report which Williams
obtained through the Marshall system indicated a replace-
ment cost valuation of $490,943 for Wahoo Locker on April
22, 2009.

Williams prepared a spreadsheet for Emswiler showing that
at the time, Wahoo Locker was insured for a building value
of $100,000 by Iowa Mutual, and that for a premium increase
of $831, Wahoo Locker could be insured by Midwest Family
Mutual for a building value of up to $490,943. Emswiler
elected to obtain coverage through Midwest Family Mutual,
effective June 14, 2009. On September 14, 2009, Emswiler
signed a cancellation request terminating the Midwest Family
Mutual policy. Williams called Emswiler to find out why he
intended to cancel his coverage, and he was told Emswiler
switched to Farm Bureau to “pay less premium for the same
amount of coverage.”
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The evidence reveals that on May 7, 2009, Kyle Cooper, a
local Farm Bureau agent, and Lisa Miller, a property casualty
consultant for Farm Bureau, met with Emswiler. As set out
above, at the time of this initial meeting, Wahoo Locker was
insured by Iowa Mutual under an actual cash value policy
with a limit of $100,000. Miller and Cooper suggested that
Emswiler obtain replacement cost coverage for Wahoo Locker.
Cooper was tasked with making a determination of what level
of insurance was necessary to provide replacement cost cover-
age to rebuild and operate as a meat processing facility in case
of a catastrophic loss.

Emswiler testified that he relied on Cooper to make a
determination of the full replacement cost and believed that
whatever amount Cooper insured the building for would be
sufficient to rebuild and operate as a meat processing facil-
ity in case of a catastrophic loss. He testified that the existing
plant was a USDA inspected plant. After the fire, the dam-
aged locker plant could not be repaired because the USDA
would not license it. Emswiler was told by an adjustor for
Farm Bureau that the company would pay only $491,000,
although the replacement cost would be in excess of $982,000.
Emswiler testified that he did not look at the coverage limits
on the building that his insurance premiums were based upon.
He did not discuss the replacement cost figure with Cooper,
and Cooper did not tell him that the coverage was restricted,
or less than the cost of replacing the Wahoo Locker building as
a meat processing facility. Emswiler said Cooper did not deny
that it was his duty as an agent to determine the replacement
cost value and to be certain that the business was adequately
covered in the event of a catastrophic loss.

Cooper testified that he knew the Emswilers would rely
on him to determine what level of coverage was necessary to
rebuild and have an operating meat processing facility in the
event of a catastrophic loss. Prior to 2009, Cooper had not
worked with or written a policy for a meat processing facil-
ity. Cooper testified that it was his intention to have sufficient



- 151 -

24 NEBRASKA APPELLATE REPORTS
WAHOO LOCKER v. FARM BUREAU PROP. & CAS. INS. CO.
Cite as 24 Neb. App. 144

coverage in place to provide the full replacement cost in the
event of a catastrophic loss. He testified that the Marshall
system produced a form indicating the replacement cost for
Wahoo Locker in 2009 was $509,527 and that the building was
insured for $491,000. The Farm Bureau policy went into effect
on September 14, 2009.

Cooper testified there was no agreement between Farm
Bureau and Wahoo Locker to insure the building for anything
other than the $491,000 provided in the policy. He said that
replacement cost coverage is a more expensive policy than
actual value coverage. He defined replacement cost coverage
as “coverage on your insurance policy to rebuild or replace
your property with like kind materials and, you know, as it is,
basically.” He said replacement coverage is intended for the
insured to be “whole” again, without out-of-pocket expendi-
tures. He testified that it was his routine practice to represent
to clients that replacement cost coverage was the amount to
replace the building “as it stood with materials of like kind
and quality” up to the policy limits. Cooper defined actual cash
value coverage as the depreciated value of the building at the
time of the loss.

Cooper said the building was not intentionally underin-
sured, and he was surprised that the cost to rebuild was almost
double the policy limit. He testified that when renewing the
policy, he did not recalculate replacement cost to confirm that
the coverage limits were adequate, taking into account infla-
tion or increased construction costs.

Miller testified that at the first meeting with a potential
insured, agents obtain information about a business, includ-
ing declarations pages which are a starting point used in the
calculation of potential coverage. She said that at the initial
meeting, the agent does not know whether Farm Bureau will
insure the business; that determination is made by the com-
mercial underwriting department. Miller said that replace-
ment cost coverage is determined by inspecting the building,
determining the square footage, and obtaining other pertinent
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information, then inputting the information into the Marshall
system. She stated the replacement cost coverage obtained
through the Marshall system is used to determine the premium
to be charged to insure a building. She testified that there is no
way to obtain a premium for coverage without a limit and that
there is no way to issue a policy without a limit on replace-
ment coverage.

A commercial underwriter for Farm Bureau testified that
her duties included reviewing applications for insurance that
are sent to her by agents and giving approval or permission to
notify a potential client regarding whether Farm Bureau will
assume their risk. To help determine risk, underwriters ask
about liability, existing hazards, experience, and loss history.
She testified that Wahoo Locker required a special kind of rate
to help generate a premium, as it was a type of risk that was
“generally ineligible.” She consulted the “insurance services
office” Web site and found the rates at Cooper’s request, and
she requested further information from Cooper to determine
whether Farm Bureau would accept the risk. She gave Cooper
the authority to bind Farm Bureau on June 18, 2009. At that
time, she was not aware that Cooper did not use the form
generated by the Marshall system to calculate the estimated
replacement cost for Wahoo Locker. She canceled Wahoo
Locker’s fire coverage in December 2009, because she had not
received supporting documentation from Cooper, including the
Marshall system form and pictures of the Wahoo Locker build-
ing. The policy was reinstated later.

John Hruska was called as an expert for Wahoo Locker on
the issue of insurance risk management. He testified that in
an operation like Wahoo Locker, reconstruction would have
additional considerations such as compliance with the “ADA

., city ordinances [and] other authorities.” He recom-
mended discussing these issues with the client and speak-
ing to an architect or contractor in addition to obtaining an
appraisal through the Marshall system. He explained that
an inflation guard endorsement is designed to increase the
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property values on an insurance policy each year, to protect
the client if the insurance agent does nothing to adjust the
value of the property from year to year. The Farm Bureau
policy had an inflation guard endorsement available but it
was not utilized.

Following the bench trial, the district court found that there
was no mutual mistake with regard to the policy limits and
that the limit for replacement cost was $491,000. The court
further found that the “[i]ncreased costs to replace the build-
ing to standards imposed by code [were] not recoverable under
the express terms of the policy.” The court found that the
cost to replace the building as it existed prior to the fire was
$490,632 and that Wahoo Locker was entitled to judgment in
that amount. The issue of “bad faith” was still at issue at that
time. Wahoo Locker moved to dismiss the second cause of
action for bad faith, and the district court dismissed the claim,
without prejudice, at Wahoo Locker’s cost.

ASSIGNMENTS OF ERROR

Wahoo Locker asserts, summarized and restated, that the
trial court erred in finding there was no mutual mistake or uni-
lateral mistake regarding the terms and conditions of the Farm
Bureau policy. Wahoo Locker asserts the trial court erred in
finding there was no basis upon which to provide recovery in
an amount which would permit Wahoo Locker to rebuild and
continue to operate as a meat processing facility.

STANDARD OF REVIEW

[1,2] An action to reform a contract sounds in equity. R & B
Farms v. Cedar Valley Acres, 281 Neb. 706, 798 N.W.2d 121
(2011). In an appeal of an equitable action, an appellate court
tries factual questions de novo on the record, provided that
where credible evidence is in conflict on a material issue of
fact, the appellate court considers and may give weight to
the fact that the trial judge heard and observed the witnesses
and accepted one version of the facts rather than another.
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Id. See, also, Ficke v. Wolken, 291 Neb. 482, 868 N.W.2d
305 (2015).

ANALYSIS
Policy Not Subject to Reformation.

[3-6] Reformation may be granted to correct an erroneous
instrument to express the true intent of the parties to the instru-
ment. R & B Farms v. Cedar Valley Acres, supra. The right to
reformation depends on whether the instrument to be reformed
reflects the intent of the parties. /d. To overcome the presump-
tion that an agreement correctly expresses the parties’ intent
and therefore should be reformed, the party seeking reforma-
tion must offer clear, convincing, and satisfactory evidence.
Clear and convincing evidence means that amount of evidence
which produces in the trier of fact a firm belief or conviction
about the existence of the fact to be proved. /d.

[7] The Nebraska Supreme Court has held that a court may
reform an agreement when there has been either a mutual
mistake or a unilateral mistake caused by fraud or inequitable
conduct on the part of the party against whom reformation is
sought. Par 3, Inc. v. Livingston, 268 Neb. 636, 686 N.W.2d
369 (2004).

Wahoo Locker asserts the district court erred in finding
there was no mutual or unilateral mistake upon the issu-
ance of the policy which is the subject of this action. Wahoo
Locker argues that the policy issued does not reflect the real
agreement between the parties, because Farm Bureau’s agent
represented that the policy would provide full replacement
cost coverage assuring “the reconstruction of Wahoo Locker’s
plant in the event of a catastrophic loss.” Brief for appellant
at 18.

[8] Wahoo Locker asserts the district court erred in find-
ing there was not sufficient evidence that a mutual mistake
occurred. A mutual mistake is

“‘“a belief shared by the parties, which is not in accord
with the facts. . . . A mutual mistake is one common to
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both parties in reference to the instrument to be reformed,
each party laboring under the same misconception about
their instrument. . . . ‘A mutual mistake exists where there
has been a meeting of the minds of the parties and an
agreement actually entered into, but the agreement in its
written form does not express what was really intended
by the parties.””””

R & B Farms v. Cedar Valley Acres, 281 Neb. 706, 715, 798

N.W.2d 121, 129 (2011).

[9] The fact that one of the parties to a contract denies that
a mistake was made does not prevent a finding of mutual mis-
take or prevent reformation. /d. However, upon our de novo
review, we find there is not clear and convincing evidence of
a mutual mistake in this case which would justify reformation
of the insurance contract.

The evidence shows that in May 2009, Cooper and Miller
met with Emswiler and recommended replacement cost cov-
erage for the Wahoo Locker building. Wahoo Locker asserts
that Cooper represented to Emswiler that “‘replacement cost’”
was cost incurred in “constructing a building, utility equiva-
lent using modern materials, current standards, design, and
layout.” Brief for appellant at 31. Emswiler understood this to
include any improvements or upgrades that may be required
to meet the current USDA regulations. However, Cooper
testified at trial that replacement coverage “is to rebuild the
property like it is, like it stands.” Cooper further testified that
he explained this definition to Emswiler during their discus-
sions before the policy was issued. Therefore, the evidence is
not clear, convincing, or satisfactory that at the time Cooper
sold the policy to Wahoo Locker, he was under the mistaken
belief that replacement cost coverage would include improve-
ments or upgrades that may be required to meet the current
USDA regulations. Nor is there clear, convincing, or satisfac-
tory evidence that Cooper ever told Emswiler that coverage
would include the cost of reconstructing a facility with mod-
ern materials in accordance with current building standards.
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While the term “replacement cost” may have held a different
meaning to Emswiler, there was no mutual mistake as to the
coverage provided.

We find this case akin to Ridenour v. Farm Bureau Ins.
Co., 221 Neb. 353, 377 N.W.2d 101 (1985). In Ridenour, the
insureds sought to reform their insurance policy on the basis of
mutual mistake. They claimed that they had requested coverage
on their hogs and hog confinement building to protect them in
the event of a collapse. The policy issued, however, excluded
loss caused by collapse. The insureds testified that the agent
assured them that the hogs and building would be covered in
the event of collapse. The agent, however, testified that they
had not requested such coverage and that, in fact, he knew
the insurer did not provide collapse coverage for outbuildings.
Given the conflicting testimony, the court refused to reform
the policy, concluding that “[alny mistake which may have
existed was therefore one made only by plaintiff.” Id. at 359,
377 N.W.2d at 105.

In the present case, there is no dispute that Emswiler
requested replacement coverage for Wahoo Locker; however,
the evidence is in conflict on what that term was represented
to mean. Given Cooper’s testimony that he knew replacement
coverage was limited to costs incurred to replace the building
as it stood before the loss and his testimony that he would have
conveyed that to Emswiler before he sold the policy, any mis-
take which may have existed as to its meaning was therefore
one made only by Emswiler. Therefore, there was no mutual
mistake upon which reformation may be granted.

A policy may also be reformed when there has been a
unilateral mistake caused by fraud or inequitable conduct on
the part of the party against whom reformation is sought.
Twin Towers Dev. v. Butternut Apartments, 257 Neb. 511, 599
N.W.2d 839 (1999). Although the district court’s order does
not specifically address this issue, we determine that the lower
court implicitly found no unilateral mistake given its refusal
to reform the contract, and we find no error in that decision.
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Cooper testified he was surprised that the cost to replace the
locker plant was nearly double what he had insured the prop-
erty for and that he never had any intent to underinsure the
building. This evidence does not support a finding of fraud or
inequitable conduct.

Based upon the above, we find no error in the district court’s
refusal to reform the policy.

Recovery Limited to Policy Limits.

Wahoo Locker argues that the trial court erred in finding
that there was no basis to provide Wahoo Locker a recovery
beyond the stated policy limits. It argues that based upon the
representations of Cooper and the reasonable expectations of
Wahoo Locker, coverage in excess of the policy limits should
be provided. We disagree.

The parties stipulated that Westercamp concluded the fair
and reasonable cost to repair, rebuild, or replace the building
with other property of like kind and quality so that the build-
ing owned by Wahoo Locker would be the same as it was
immediately before the fire was $490,632. The evidence also
shows that the Wahoo Locker building could not be rebuilt
“as it stood with materials of like kind and quality” and still
operate as a meat processing facility, due to changes in the
USDA regulations.

The parties also stipulated that Beller determined the fair
and reasonable cost of replacing the Wahoo Locker building
with new and different materials which would be compliant
with the USDA regulations at both the inception of the policy
in 2009 and the time of the fire in 2013.

Wahoo Locker asserts that Cooper represented to Emswiler
that replacement cost was being provided; however, by limit-
ing the amount of recovery to the costs incurred to rebuild
the locker plant with materials of like kind and quality is
to provide “reproduction cost” and not “replacement cost.”
Brief for appellant at 30. The policy, itself, defines the
extent of Farm Bureau’s liability. It specifically states that
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in the event of a loss covered by the policy, Farm Bureau
would either:
(1) Pay the value of lost or damaged property;
(2) Pay the cost of repairing or replacing the lost or
damaged property, subject to b. below;
(3) Take all or any part of the property at an agreed or
appraised value; or
(4) Repair, rebuild or replace the property with other
property of like kind and quality, subject to b. below.

b The cost to repair, rebuild or replace does not
include the increased cost attributable to enforcement of
any ordinance or law regulating the construction, use or
repair of any property.

The extent of Farm Bureau’s coverage is specifically
defined in the policy provision set forth above, and according
to Cooper, he advised Emswiler that replacement coverage is
to rebuild the property as it stands. We therefore reject Wahoo
Locker’s argument that Cooper’s representations were con-
trary to the terms of the policy.

[10] In support of its position that its reasonable expec-
tations were not met, Wahoo Locker refers to out-of-state
cases in which policy exclusions were not applied and the
increased costs to repair or rebuild the covered property were
awarded. See Bering Strait School Dist. v. RLI Ins., 873 P.2d
1292 (Alaska 1994), and Dupre v. Allstate Ins. Co., 62 P.3d
1024 (Colo. App. 2002). Under Nebraska law, however, the
reasonable expectations of an insured are not assessed unless
the language of the insurance policy is found to be ambigu-
ous. Cincinnati Ins. Co. v. Becker Warehouse, Inc., 262 Neb.
746, 635 N.W.2d 112 (2001). Neither Wahoo Locker nor Farm
Bureau contend the policy provision is ambiguous. In another
case relied upon by Wahoo Locker, U.S.D. No. 285 v. St
Paul Fire and Marine Ins. Co., 6 Kan. App. 2d 244, 627 P.2d
1147 (1981), overruled on other grounds, Thomas v. American
Family Mut. Ins. Co., 233 Kan. 775, 666 P.2d 676 (1983), the
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court held that the insurer could be held liable up to the limits
of coverage. Here, Wahoo Locker seeks to recover beyond the
policy limits.

Having reviewed the evidence, we agree with the district
court that Wahoo Locker is not entitled to a recovery beyond
the stated policy limits in the present action.

CONCLUSION
For the foregoing reasons, we find the district court did
not err in refusing to reform the policy and in limiting Wahoo
Locker’s recovery to the policy limits of $491,000.
AFFIRMED.
BisHop, Judge, participating on briefs.
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1. Criminal Law: Weapons. Neb. Rev. Stat. § 28-1202 (Cum. Supp.
2014) provides that generally, any person who carries a weapon or
weapons concealed on or about his or her person, such as a handgun, a
knife, brass or iron knuckles, or any other deadly weapon, commits the
offense of carrying a concealed weapon.

2. Pleadings: Appeal and Error. An appellate court will decide a case on
the theory on which it was presented in the trial court.

3. Criminal Law: Weapons. The purpose of Neb. Rev. Stat. § 28-1202
(Cum. Supp. 2014), Nebraska’s concealed weapon statute, is to prevent
the carrying of weapons because of the opportunity and temptation to
use them which arise from concealment.

4. Weapons: Words and Phrases. A weapon is concealed on or about the
person if it is concealed in such proximity to the driver of an automobile
as to be convenient of access and within immediate physical reach.

5. Weapons: Evidence. Neb. Rev. Stat. § 28-1212 (Reissue 2008) provides
that the presence in a motor vehicle of any firearm shall be prima facie
evidence that it is in the possession of, and is carried by, all persons
occupying such motor vehicle at the time such firearm is found, unless
such firearm is found upon the person of one of the occupants.

Appeal from the District Court for Richardson County:
DanNieL E. Bryan, Jr., Judge. Reversed and remanded with
directions to dismiss.
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appellant.
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INBODY, PIRTLE, and RIEDMANN, Judges.

RIEDMANN, Judge.
INTRODUCTION

Following a jury trial in the district court of Richardson
County, Nebraska, Joseph D. Senn, Jr., was convicted of
carrying a concealed weapon and acquitted of three other
charges—attempted second degree murder, use of a firearm to
commit a felony, and terroristic threats. A second terroristic
threat charge was dismissed following the State’s presentation
of evidence. On appeal, Senn argues that the evidence was
insufficient to support his conviction of carrying a concealed
weapon. We agree and accordingly reverse the conviction and
remand the cause with directions to dismiss.

BACKGROUND

On October 4, 2014, Senn drove a U-Haul truck to the
home of Buckley Auxier with the purpose of assisting Natalie
Auxier in removing some of her possessions from the home.
At that time, Natalie and Buckley were involved in divorce
proceedings. Buckley is a farmer, and his farmhand Shaun
Robertson was also present at Buckley’s home during the inci-
dent and testified in court. Upon arriving, Senn represented
to Buckley that he had been directed by Natalie’s lawyer
to retrieve her property. Buckley began yelling at Senn and
Natalie. Using obscene language, he directed them to leave
his home.

Buckley testified at trial that at this point, Senn returned
to the U-Haul and pulled out a handgun. When asked where
in the U-Haul the handgun had been stored, Buckley replied,
“It might have been underneath the seat. I don’t know. It was
in the U-Haul, easy to reach.” Robertson described the hand-
gun retrieval by saying that Senn “went over to the U-Haul
and obtained a pistol that was hidden in there.” Buckley
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and Robertson testified that Senn then pointed the gun at
Robertson and ordered him to “‘[g]et back in the house . . ..””
They testified that Senn then pointed the handgun at Buckley,
pulled the trigger, and fired a shot—but missed. Buckley states
that after firing the shot, Senn left the premises with Natalie
in the U-Haul. Senn testified that he left the property when
the confrontation grew heated and that he neither retrieved the
handgun nor fired a shot at Buckley.

Buckley stated that he telephoned law enforcement officers
immediately after Senn departed from the property. Buckley
and Robertson testified that they discovered a spent shell cas-
ing on the property after Senn left. Robertson testified that the
shell casing smelled like it had just been fired.

The Richardson County Sheriff and his deputy intercepted
the U-Haul some distance from Buckley’s property and initi-
ated a traffic stop. Senn was driving the U-Haul, and Natalie
was riding as a passenger. During the stop, the deputy noticed
a blue plastic manufacturer’s firearms box behind the passen-
ger seat in the U-Haul. The firearms box contained a 9-mm
semiautomatic handgun. The deputy testified that given the
location of the firearms box during the stop, the driver of the
vehicle could not have reached the weapon while driving. The
sheriff testified that the firearms box was found “against the
wall of the truck — between the passenger seat and the right
side wall of the truck, partially behind the seat, with some
clothing on top of it” and that “it was completely on the other
side of the cab” from the driver.

Senn admitted that the handgun in the blue plastic case
belonged to him. A forensic scientist testified to his opinion
that the shell casing found on Buckley’s property was fired
from the handgun found in the U-Haul during the traffic
stop. Senn testified that although he had not fired his hand-
gun on October 4, 2014, he had visited Buckley’s property
approximately a week earlier with Natalie to remove other
possessions and had fired several shots using an old basket-
ball as a target on that occasion. He testified that he did not
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remove all of the shell casings after firing the handgun the
week before.

During closing arguments, the State and defense counsel
presented opposing views about whether the elements of carry-
ing a concealed weapon had been met. The State asserted that
the pistol “was found on or about his person [given that it] was
found in the driver’s compartment of the U-Haul vehicle when
[the sheriff and deputy] conducted the traffic stop. There’s no
doubt that the elements [of] carrying a concealed weapon[]
have been met.” Defense counsel argued that the pistol was not
“on or about his person” because the pistol “was unreachable”
during the traffic stop.

The jury instruction on the concealed weapon charge states
that the elements the State must prove beyond a reasonable
doubt on that charge are “(1) That . . . Senn . . . ; (2) On or
about October 4, 2014; (3) In Richardson County, Nebraska;
(4) Did carry a weapon concealed on or about his person to-
wit: 9mm semi-automatic handgun.”

After deliberation, the jury found Senn guilty of carrying
a concealed weapon and not guilty of the remaining charges.
The district court sentenced Senn to a fine of $200 on the con-
cealed weapon conviction. Senn appeals from his conviction.

ASSIGNMENT OF ERROR
Senn assigns that the evidence adduced at trial was insuf-
ficient to support the jury’s guilty verdict for the charge of
carrying a concealed weapon.

STANDARD OF REVIEW
When reviewing the sufficiency of the evidence to support
a conviction, the relevant question for an appellate court is
whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.
State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).
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ANALYSIS

[1] Senn’s only argument on appeal is that the evidence
adduced at trial was insufficient to demonstrate that during the
traffic stop the handgun was concealed “on or about” Senn’s
person as required by Neb. Rev. Stat. § 28-1202 (Cum. Supp.
2014), Nebraska’s statute prohibiting carrying a concealed
weapon. Section 28-1202 provides:

(1)(a) Except as otherwise provided in this section, any
person who carries a weapon or weapons concealed on or
about his or her person, such as a handgun, a knife, brass
or iron knuckles, or any other deadly weapon, commits
the offense of carrying a concealed weapon.

[2] A weapon is concealed on or about the person if it is
concealed in such proximity to the driver of an automobile
as to be convenient of access and within immediate physi-
cal reach. State v. Saccomano, 218 Neb. 435, 355 N.W.2d
791 (1984). At trial, the State argued that the elements of the
concealed weapon statute were met based upon the handgun’s
location in the cab of the U-Haul at the time the sheriff and
deputy conducted a traffic stop. On appeal, the State argues
that the jury could have found that Senn carried a concealed
weapon immediately before he allegedly shot at Buckley.
However, as a general rule, an appellate court will decide
a case on the theory on which it was presented in the trial
court. Nelson v. Cool, 230 Neb. 859, 434 N.W.2d 32 (1989).
Therefore, we consider only the argument presented at trial—
that Senn carried a concealed weapon when stopped by the
sheriff and deputy.

The issue in this appeal is the meaning of the statutory
language “concealed on or about [the defendant’s] person.”
§ 28-1202. Specifically, we consider whether, as Senn argues,
a weapon inside the cab of a vehicle but in a location where it
could not be reached by the driver is not “in such proximity to
the driver . . . as to be convenient of access and within imme-
diate physical reach,” State v. Saccomano, 218 Neb. at 436,
355 N.W.2d at 792, or whether, as the State asserted at trial,
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a firearm’s location in the cab of the vehicle is enough to sat-
isfy the element that the weapon be concealed “on or about”
the defendant’s person. We note that no jury instruction was
tendered to define the phrase “on or about” the defendant’s
person and that the prosecutor and the defense counsel argued
conflicting definitions in closing arguments.

[3,4] The purpose of § 28-1202, Nebraska’s concealed
weapon statute, is to prevent the carrying of weapons because
of the opportunity and temptation to use them which arise from
concealment. State v. Saccomano, supra. In applying the con-
cealed weapon statute to the vehicular context, the Nebraska
Supreme Court has held that “[a] weapon is concealed on or
about the person if it is concealed in such proximity to the
driver of an automobile as to be convenient of access and
within immediate physical reach.” State v. Saccomano, 218
Neb. at 436, 355 N.W.2d at 792. Nebraska case law has not
specifically addressed whether a firearm concealed within the
cab of the vehicle but outside the reach of the driver may be
considered to be “within immediate physical reach” of the
driver. See id.

In Nebraska vehicular concealed weapon cases, physical
proximity to the driver is an essential factor in determining
whether a weapon is concealed “on or about” one’s person
under § 28-1202. The majority of Nebraska case law finding
firearms to be concealed “on or about” the person of a motor
vehicle’s driver have specified that the firearm was within
physical access or reach of the driver. See, State v. Saccomano,
supra (defendant carried concealed weapon when he operated
automobile with gun concealed under front seat); Kennedy v.
State, 171 Neb. 160, 105 N.W.2d 710 (1960) (defendant, who
was driving vehicle, was guilty of carrying concealed weapon
where two revolvers were found on center of back seat where
they were readily accessible to occupants of vehicle); Phillips
v. State, 154 Neb. 790, 49 N.W.2d 698 (1951) (defendant
driver convicted of carrying concealed weapon where two
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loaded revolvers were found under right front seat where they
were readily accessible).

In State v. Goodwin, 184 Neb. 537, 169 N.W.2d 270
(1969), the Nebraska Supreme Court considered the question
of whether a weapon within easy reach of a defendant still
satisfied the concealed weapon statute if it were in a locked
container. In Goodwin, the defendant concealed a weapon in
his locked glove compartment. The Nebraska Supreme Court
relied upon the weapon’s physical proximity to the driver
and the driver’s command of the situation to find the weapon
to be concealed “on or about” the person of the driver not-
withstanding the lock. /d. The Goodwin court referred to the
reasoning of an Ohio court presented with similar facts and
law, which emphasized that a glove compartment is “within
easy reach” of the driver and that locking the glove compart-
ment should not save a defendant from conviction when the
locked or unlocked status of the glove compartment is the
driver’s choice and under his immediate command. /d. at 542,
169 N.W.2d at 274, citing City of Cleveland v. Betts, 107 Ohio
App. 511, 148 N.E.2d 708 (1958), affirmed 168 Ohio St. 386,
154 N.E.2d 917. The reasoning in Goodwin therefore confirms
that physical proximity is an essential factor in determining
whether a weapon is concealed “on or about” one’s person
under § 28-1202.

Other states with similar concealed weapon statutes have
considered the question of whether a weapon within the cab
of a vehicle but outside the reach of the driver is concealed
“on or about” the person of the driver and have concluded as
we do that it is not. In The People v. Niemoth, 322 Ill. 51,
152 N.E. 537 (1926), the Illinois Supreme Court reversed a
conviction of carrying a concealed weapon, determining that
two firearms could not be said to be concealed “on or about”
the defendant’s person where there was no evidence that he
could have “reached them without moving from his position
in the front seat.” Id. at 53, 152 N.E. at 537. The Illinois court
went on to opine that to hold otherwise would improperly
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extend the statute into one barring all transportation of loaded
firearms in vehicles. /d. See, also, The People v. Liss, 406 1ll.
419, 94 N.E.2d 320 (1950) (reversing conviction for carrying
concealed weapon and holding that immediate accessibility
of weapon requires that it be within easy reach of one who
need not make appreciable change in his position in order
to use it).

Similarly, a North Carolina appellate court reversed a jury
verdict finding a defendant guilty of carrying a concealed
weapon based on insufficiency of the evidence. State v. Soles,
191 N.C. App. 241, 662 S.E.2d 564 (2008). In Soles, a search
of a van revealed a loaded pistol in a backpack located in the
rear of the van. A state statute made it illegal for a person “‘to
carry concealed about his person’” a deadly weapon. /d. at
243, 662 S.E.2d at 566. The driver was charged as a felon in
possession and for carrying a concealed weapon. A jury con-
victed him of both charges. On appeal, the court acknowledged
that the pertinent statute did not require that the weapon actu-
ally be concealed on the person, but, rather, only about the per-
son. It recognized that cases addressing this requirement “have
focused on the ready accessibility of the weapon, such that it
was ‘within the reach and control of the person charged.”” /d.
at 244, 662 S.E.2d at 566, quoting State v. Gainey, 273 N.C.
620, 160 S.E.2d 685 (1968).

Reviewing the evidence, the North Carolina court noted
that the State did not present any evidence of the backpack’s
precise location in the van and that the State conceded the
record was silent as to this issue. Emphasizing that it was the
State’s burden to prove each element of the crime, including
that the firearm was concealed in close proximity and within
the defendant’s convenient control and easy reach, it concluded
the trial court should have granted the defendant’s motion to
dismiss at the close of the State’s case. See id. Accordingly,
it reversed the defendant’s conviction and remanded the cause
with instructions to dismiss the charges. Like these other
jurisdictions, the Nebraska Supreme Court has interpreted the
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phrase “concealed on or about” the person of a driver to
mean “in such proximity to the driver . . . as to be conve-
nient of access and within immediate physical reach,” State v.
Saccomano, 218 Neb. 435, 436, 355 N.W.2d 791, 792 (1984),
and all of our case law has focused on the physical accessibil-
ity of the firearm. We further note that under Nebraska law,
the construction of what it means to conceal a weapon “on
or about” one’s person is distinct from the broader concept
of “possessing” a weapon. In contrast to the specific require-
ment that a weapon concealed “on or about” a driver’s person
must be “convenient of access and within immediate physical
reach,” State v. Saccomano, supra, “possession” requires only
knowing dominion or control over an object even if that object
is physically remote. See, State v. Long, 8 Neb. App. 353, 594
N.W.2d 310 (1999); State v. Frieze, 3 Neb. App. 263, 525
N.W.2d 646 (1994). Given this precedent, we find it appropri-
ate in this case to interpret “within immediate physical reach”
of a driver to mean within Senn’s reach at the time he was
pulled over. To hold otherwise would disregard the require-
ment that the firearm be “within immediate physical reach” and
would obliterate the distinction between carrying a concealed
weapon and mere possession.

In this case, the evidence establishes that the sheriff and
deputy uncovered the firearm in a part of the U-Haul where
Senn could not reach it when he was apprehended. The deputy
who conducted the traffic stop testified that the driver of the
vehicle could not have reached the weapon while driving.
The sheriff agreed that the firearms box was completely on
the other side of the cab from the driver’s seat. The State’s
assertion during closing arguments that a gun found any-
where in the driver’s compartment of a vehicle is “on or
about” the person of the driver is an overbroad statement of
the law because it neglects the Nebraska Supreme Court’s
requirement that the weapon be “convenient of access and
within immediate physical reach” of a driver. See State v.
Saccomano, 218 Neb. at 436, 355 N.W.2d at 792. It was the
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State’s burden to prove that the firearm was concealed on
or about Senn’s person, which, under the facts of this case,
we interpret to mean in a location that Senn could reach at
the time he was pulled over. Because the uncontroverted tes-
timony in this case establishes that the gun was not within
immediate physical reach of Senn, the evidence is insufficient
to support a conviction that Senn was carrying a concealed
weapon at the time of the traffic stop. Accordingly, we reverse
Senn’s conviction and direct that the charge against him
be dismissed.

The dissent argues that State v. Goodwin, 184 Neb. 537,
169 N.W.2d 270 (1969), and Kennedy v. State, 171 Neb. 160,
105 N.W.2d 710 (1960), expand the meaning of the phrase
“within immediate physical reach” to “include situations in
which access [to the weapon] may require a two-step process
or require some change in position of the driver.” We disagree
with this interpretation, because in both Goodwin and Kennedy
there is no indication that the defendants were required to
move from their seats in order to access the weapons. To the
contrary, both cases identify the weapons as being “within easy
reach” or “readily accessible” to the defendants.

We also think this interpretation too broadly expands the
concept of a weapon being “on or about” one’s person and,
as the Illinois court notes in The People v. Niemoth, 322 Ill.
51, 152 N.E. 537 (1926), this interpretation could make it ille-
gal to transport any firearm in a vehicle that does not have a
separate trunk compartment. This is particularly the case given
the Goodwin court’s refusal to hold that a lock prevents a
proximate weapon from being “on or about” the person. Were
we to adopt the dissent’s expanded proximity for carrying a
concealed weapon, a defendant could be found to be carrying
a concealed weapon even if he transported the weapon in a
locked firearms box in an out-of-reach location in the cab of
a vehicle.

[5] In the case before us, the only evidence as to the fire-
arm’s accessibility to Senn came from the two law enforcement
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officers who both testified that Senn could not reach the fire-
arm at the time he was pulled over. Given the State’s burden
to prove the weapon was concealed “on or about” Senn’s
person, as defined by case law to mean “in such proximity to
the driver . . . as to be convenient of access and within imme-
diate physical reach,” see State v. Saccomano, 218 Neb. 435,
436, 355 N.W.2d 791, 792 (1984), we determine the evidence
was insufficient to sustain the conviction. The dissent also
contends that pursuant to Neb. Rev. Stat. § 28-1212 (Reissue
2008), the evidence was sufficient to present a jury question
and therefore, given our standard of review, we should not
reverse. Section 28-1212 states:
The presence in a motor vehicle . . . of any firearm . . .
shall be prima facie evidence that it is in the possession
of and is carried by all persons occupying such motor

vehicle at the time such firearm . . . is found, [unless]
such firearm . . . is found upon the person of one of the
occupants . . ..

However, given the phrasing of § 28-1212, presence in the
vehicle constitutes prima facie evidence only that the firearm
is “carried,” but does not speak to the additional statutory
requirement of § 28-1202 that the weapon be concealed “on
or about” the person of the defendant. An appellate court will,
if possible, give effect to every word, clause, and sentence of
a statute, since the Legislature is presumed to have intended
every provision of a statute to have a meaning. State v. Covey,
290 Neb. 257, 859 N.W.2d 558 (2015).

In § 28-1202, the phrase “on or about his or her person”
modifies the word “concealed” and adds a locational element,
defining where that weapon must be concealed in order to
sustain a conviction. Therefore, giving meaning to every word
or phrase of § 28-1212, the elements of the crime of carry-
ing a concealed weapon are that (1) “any person” (2) “who
carries” (3) “a weapon” (4) “concealed” (5) “on or about his
or her person” then “commits the offense of carrying a con-
cealed weapon.”
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Section 28-1212 creates a statutory presumption that a
fircarm in a vehicle is carried by any person within the
vehicle, which speaks to elements (1), (2), and (3) above.
However, § 28-1212 says nothing about elements (4) and
(5) of § 28-1202. In asserting that a weapon’s presence in a
vehicle is prima facie evidence sufficient to submit a carrying
a concealed weapon charge to the jury, the dissent appears to
presume that elements (4) and (5) of the charge—‘“concealed
on or about [the defendant’s] person”—are encompassed by
the words “carried by” in § 28-1212. This construction denies
meaning to the Legislature’s use of the phrase “on or about his
or her person” in its definition of the offense. See § 28-1202.
Under the plain meaning of § 28-1202, the phrase “on or about
his or her person” is not duplicative of the word “carries” in
§ 28-1202, but instead modifies where the weapon must be
concealed in order to secure a conviction. Indeed, there would
be no reason for the Legislature to include the phrase “on
or about his or her person” if that location were necessarily
implied by the word “carries.”

We note that the U.S. Supreme Court, in construing the
meaning of the phrase “carries a firearm,” has held that the
phrase does not refer exclusively to carrying a weapon upon
the person but may also refer to carrying a weapon in the
trunk of a vehicle. Muscarello v. United States, 524 U.S. 125,
118 S. Ct. 1911, 141 L. Ed. 2d 111 (1998). While the stat-
ute at issue in that case differs from the one before us, the
U.S. Supreme Court’s construction of this phrase supports our
understanding that § 28-1212 is not prima facie evidence of
a violation of § 28-1202. Therefore, the Legislature’s inclu-
sion of the requirement that a weapon be concealed “on or
about [the defendant’s] person” is a meaningful element that
prevents a conviction for carrying a weapon in a location such
as a trunk of the vehicle that is not accessible to the person of
the defendant.

Further, we have significant case law defining the statu-
tory phrase “on or about his or her person” in the context of
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weapons discovered in vehicles, as outlined elsewhere in this
opinion. If § 28-1212 created a prima facie case that a weapon
was “on or about” the person of all occupants of a vehicle, this
case law would be superseded.

In sum, § 28-1212 creates a presumption that a firearm in
a vehicle is carried by its passengers; it does not create a pre-
sumption that a firearm in a vehicle is “concealed on or about”
the driver. Its inapplicability to prove all the elements of the
crime of carrying a concealed weapon is exemplified in State
v. Jasper, 237 Neb. 754, 467 N.W.2d 855 (1991).

In State v. Jasper, supra, the Nebraska Supreme Court
disapproved of a jury instruction incorporating the language
of § 28-1212 in a case involving a charge of possession of a
short shotgun. Although the primary basis for its decision was
that an instruction creating a presumption of guilt impermis-
sibly relieves the State of its burden of persuasion beyond
a reasonable doubt of every essential element of a crime, it
also highlighted the statute’s limitation. The court noted that
such an instruction may lead a juror to conclude that the shot-
gun’s presence established the defendant’s commission of the
firearms crime. This would be erroneous because the crime
required proof not only of possession, but that the defendant
willfully, intentionally, and knowingly possessed the firearm.
The court stated that “the crime charged was not ‘presence in
a vehicle containing a short shotgun,” but was ‘possessing a
short shotgun.’” State v. Jasper, 237 Neb. at 763, 467 N.W.2d
at 861.

Likewise, in the present case, Senn was charged with car-
rying a concealed weapon, not just presence in a vehicle
containing a concealed weapon. Because the presence of the
fircarm in the vehicle does not create a prima facie case that
the weapon was located “on or about” the person of Senn,
§ 28-1212 does not preclude a reversal of the conviction on the
basis of insufficiency of the evidence.

The Nebraska Supreme Court has said that a weapon is
concealed “on or about” the person if it is concealed “in such
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proximity to the driver . . . as to be convenient of access and
within immediate physical reach.” State v. Saccomano, 218
Neb. 435, 436, 355 N.W.2d 791, 792 (1984). Since the uncon-
troverted evidence regarding the weapon’s location in this case
is that it was not within the driver’s immediate physical reach,
it was not concealed “on or about [Senn’s] person” and the
evidence is insufficient to support the conviction.

CONCLUSION
Following our review of the record considering the evi-
dence in the light most favorable to the State, we reverse,
and remand to the district court with directions to dismiss
this action.
REVERSED AND REMANDED WITH
DIRECTIONS TO DISMISS.

PIrTLE, Judge, dissenting.

I agree with the majority that the issue in this case is what
it means for a weapon to be “concealed on or about [the
defendant’s] person.” See Neb. Rev. Stat. § 28-1202 (Cum.
Supp. 2014). However, 1 respectfully dissent with the major-
ity’s interpretation of the statutory language and its decision to
reverse Senn’s conviction.

Senn’s sole argument on appeal is that the evidence adduced
at trial was insufficient to support the jury’s verdict for the
charge of carrying a concealed weapon. His motion to dis-
miss on that basis made at the end of the State’s evidence was
overruled by the trial court. I also note that Senn’s attorney
made no objections to any of the 12 proposed jury instruc-
tions, nor did he tender any proposed jury instructions that
would have further defined what it means for a weapon to be
concealed “on or about [Senn’s] person.”

I would conclude that the evidence was sufficient to place
the issue before the jury based on Neb. Rev. Stat. § 28-1212
(Reissue 2008). In determining whether the evidence is suffi-
cient to place the issue before a jury, § 28-1212 provides:
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The presence in a motor vehicle . . . of any firearm . . .
shall be prima facie evidence that it is in the possession
of and is carried by all persons occupying such motor

vehicle at the time such firearm . . . is found, [unless]
such firearm . . . is found upon the person of one of the
occupants . . ..

See State v. Jasper, 237 Neb. 754, 756, 467 N.W.2d 855, 858
(1991) (explaining that “‘[p]rima facie evidence’” means proof
presented on issue is sufficient to submit issue to jury).

Given the evidence adduced at trial, it was appropriate for
the issue to be submitted to the jury for its determination. The
jury decided, after considering the evidence presented and
the instructions it was given, that Senn was guilty of carrying
a concealed weapon. Our standard of review in this case is
whether, after viewing the evidence in the light most favorable
to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.
See State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).
Given our standard of review in this case, I believe that there
was sufficient evidence to support the jury’s verdict and that
Senn’s conviction should be affirmed.

As set forth in the majority opinion, the Nebraska Supreme
Court has held that “[a] weapon is concealed on or about the
person if it is concealed in such proximity to the driver of an
automobile as to be convenient of access and within immediate
physical reach.” State v. Saccomano, 218 Neb. 435, 436, 355
N.W.2d 791, 792 (1984). After relying on Illinois and North
Carolina law, the majority concludes that “within immedi-
ate physical reach” of a driver means within Senn’s reach at
the time he was pulled over. I believe the Nebraska Supreme
Court’s decisions in State v. Goodwin, 184 Neb. 537, 169
N.W.2d 270 (1969), and Kennedy v. State, 171 Neb. 160, 105
N.W.2d 710 (1960), indicate otherwise.

In State v. Goodwin, supra, a loaded pistol was found in
the locked glove compartment of the defendant’s automobile
during a postarrest search. The defendant testified that the gun
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had been locked inside the glove compartment for over a year.
The Supreme Court affirmed the defendant’s conviction for
carrying a concealed weapon. It stated:

Is a loaded pistol locked in a glove compartment
concealed on or about the person of the driver? We
determine that it is. The words “concealed on or about
the person” mean concealed in such close proximity
to the driver as to be convenient of access and within
immediate physical reach. As we said in Kennedy v.
State, . . . a weapon is concealed when it is hidden from
ordinary observation and is readily accessible on his
person or in a motor vehicle operated by the defendant.
In that case the arresting officer opened the back door
of defendant’s car and found two loaded revolvers on
the back seat.

State v. Goodwin, 184 Neb. at 541-42, 169 N.W.2d at 273.

In State v. Goodwin, supra, there was no evidence as to
whether the defendant had the key to the glove compart-
ment when his vehicle was stopped, nor did the court con-
sider whether the defendant actually could have retrieved
the weapon from the locked glove compartment. Instead, the
Supreme Court found the evidence to be sufficient that the
defendant had intentionally concealed the weapon in an acces-
sible location and had control of and operated the vehicle.
See id.

Further, there was no mention in the Supreme Court’s deci-
sion of what type or size of vehicle the defendant had been
driving, and thus, it is not clear whether the gun was actually
“within immediate physical reach” of the defendant while in
the driver’s seat.

In Kennedy v. State, supra, after the defendant was arrested,
a police officer opened a back door of the defendant’s vehicle
and found, visible for the first time, two revolvers lying
beside a satchel and on top of an overcoat in the center of the
back seat. The Supreme Court stated that the guns were read-
ily accessible to the occupants of the vehicle and concluded
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that the evidence was sufficient to support the guilty verdict
on the concealed weapons charge.

I believe Goodwin and Kennedy extend the “within immedi-
ate physical reach” component to include situations in which
access may require a two-step process or require some change
in position of the driver. In Goodwin, the defendant would
have had to unlock the glove compartment, assuming he had
the key, and then retrieve the gun. The majority acknowledges
that Goodwin stretches the requirement that the firearm be
“within immediate physical reach.”

Similarly, in Kennedy, the guns were on the back seat and
found to be readily accessible. However, we do not know
whether the defendant driver could have reached the guns on
the back seat without changing his position to some extent.

I believe the present case is similar to State v. Goodwin, 184
Neb. 537, 169 N.W.2d 270 (1969), and to Kennedy v. State,
171 Neb. 160, 105 N.W.2d 710 (1960). The gun was in a fire-
arms box in the cab of the U-Haul “partially behind the seat,
with some clothing on top of it.” Although the sheriff testified
that Senn could not have reached the weapon while driving, a
jury could have determined that it was in a location that was
generally “readily accessible” and within immediate physical
reach of Senn. While reaching the weapon would have required
some maneuvering, this situation is analogous to the locked
glove compartment in State v. Goodwin, supra.

Further, the evidence at trial showed that Senn could not
have reached the weapon while driving. Although the Nebraska
Supreme Court has interpreted “on or about” the person of
the driver to mean “convenient of access and within immedi-
ate physical reach,” see State v. Goodwin, supra, and State
v. Saccomano, 218 Neb. 435, 355 N.W.2d 791 (1984), it has
never said that the weapon must be within physical reach of the
driver while driving.

Given our standard of review requiring us to view the evi-
dence in the light most favorable to the prosecution, I would
conclude that any rational trier of fact could have found



- 177 -

24 NEBRASKA APPELLATE REPORTS
STATE v. SENN
Cite as 24 Neb. App. 160

beyond a reasonable doubt that Senn was concealing a firearm
on or about his person.

Further, the Nebraska Supreme Court has stated that the
Legislature recognized that there may be mere technical viola-
tions without criminal intent and, therefore, provided the courts
with great latitude in the imposition of penalties. Bright v.
State, 125 Neb. 817, 252 N.W. 386 (1934). It is worthy of note
that under § 28-1202, a first offense is a Class I misdemeanor
and subsequent offenses are Class IV felonies. Neither carries
a minimum penalty. See Neb. Rev. Stat. §§ 28-106 and 28-105
(Cum. Supp. 2014). In this case, Senn was fined only $200.
Therefore, a decision affirming this conviction would not lead
to unintended consequences. | believe the jury’s verdict in this
case should have been affirmed.
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1. Juvenile Courts: Evidence: Appeal and Error. Juvenile cases are
reviewed de novo on the record, and an appellate court is required
to reach a conclusion independent of the juvenile court’s findings.
However, when the evidence is in conflict, an appellate court may con-
sider and give weight to the fact that the trial court observed the wit-
nesses and accepted one version of the facts over the other.

2. Juvenile Courts: Jurisdiction. The purpose of an adjudication phase of
a neglect petition is to protect the interests of the child.

3. Juvenile Courts: Jurisdiction: Proof. At the adjudication stage, in
order for a juvenile court to assume jurisdiction of a minor child under
Neb. Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2014), the State must prove
the allegations of the petition by a preponderance of the evidence, and
the court’s only concern is whether the conditions in which the juvenile
presently finds himself or herself fit within the asserted subsection of
§ 43-247.

Appeal from the Separate Juvenile Court of Lancaster
County: REGGIE L. RYDER, Judge. Affirmed.

Lisa M. Gonzalez, of Gonzalez Law Office, L.L.C., for
appellant.

Joe Kelly, Lancaster County Attorney, and Ashley J. Bohnet
for appellee State of Nebraska.
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PIrRTLE and BisHop, Judges.

PIrTLE, Judge.
[. INTRODUCTION
Stephanie H. appeals and Gregory A. cross-appeals from
the order of the separate juvenile court of Lancaster County
adjudicating the minor child, Darius A., as a child within the
meaning of Neb. Rev. Stat. § 43-247(3)(a) (Cum. Supp. 2014).
For the reasons that follow, we affirm.

II. BACKGROUND

Stephanie and Gregory are the parents of Darius. They were
married from December 2004 until February 2015. Darius
was born in November 2001 and has significant neurological
problems that stem from prematurity. Darius was born with
periventricular leukomalacia, central apnea, severe seizure dis-
order, and cerebral palsy. He is intellectually challenged, has
some behavioral problems, and has been diagnosed as a child
on the autism spectrum.

Multiple reports were made to the abuse hotline regarding
Darius, but they were screened out by the Nebraska Department
of Health and Human Services (DHHS) and not accepted.
There were also numerous reports made in the past related to
Darius’ medical condition, all of which were determined to be
unfounded. A case was accepted by DHHS regarding Darius
due to concerns raised by Dawes Middle School (Dawes) in
Lincoln, Nebraska, and Dr. George Wolcott, Darius’ pediatric
neurologist. The concerns were that Stephanie was not able to
meet Darius’ medical, mental, educational, or physical health
needs. The case was assigned as a “dependent child intake”
case, rather than a case with allegations of abuse or neglect at
the fault of the parent.

On February 28, 2015, the State filed a petition alleging
that Darius was within the meaning of § 43-247(3)(a) due
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to the fault or habits of Stephanie and Gregory. The peti-
tion alleged that Stephanie and Gregory failed to provide for
Darius’ educational needs, as Darius had missed numerous
days of school during the 2014-15 school year. The absences
were marked “parent acknowledged, medically documented
or illness,” and only the medically documented absences were
marked excused. The petition also alleged that Stephanie failed
to administer Darius’ medication as prescribed and/or recom-
mended by Darius’ treating neurologist and that she failed to
follow up with medical appointments or treatment as recom-
mended by Darius’ treating physician.

A formal adjudication hearing was held on May 19, June 15,
and July 16 and 20, 2015. Toward the end of the formal hear-
ing, the State was given leave to amend the petition to conform
to the facts presented at the hearing.

On July 23, 2015, the separate juvenile court of Lancaster
County issued an order adjudicating Darius as a child within
the meaning of § 43-247(3)(a). The court found that Darius
lacked proper parental care by reason of the fault or habits of
his parents. The court found Stephanie and Gregory neglected
or refused to provide the necessary education or other care
necessary for the health, morals, or well-being of Darius in that
Darius missed almost 60 days of school in the 2014-15 school
year. The court also found Stephanie failed to administer his
medication as prescribed or recommended by Darius’ treating
neurologist and failed to follow up with medical appointments
or treatments as recommended.

1. MEDICAL HISTORY

Wolcott testified that several of Darius’ medical condi-
tions fall under the “umbrella [of] Lennox Gastaut” syndrome.
Darius’ medical conditions affect his intellect, behavior, and
ability to complete physical tasks. Stephanie testified that
Wolcott was Darius’ neurologist from 2000 to 2005 and that
he then retired. Wolcott began practicing again and resumed
treating Darius. Karee Shonerd is a registered nurse and the
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coordinator of specialty clinics at a Lincoln hospital. When
Wolcott is not in the office, Shonerd calls him with urgent con-
cerns from parents or takes messages on his behalf.

Darius has been prescribed a number of medications con-
sistently including Klonopin and Banzel. Darius started on
Lamictal in 2005. By 2014, Wolcott became concerned with
the use of Lamictal due to toxicity and prescribed a medica-
tion called Onfi instead. Wolcott prescribed a decrease in
the Lamictal dose and prescribed an initial dose of 10 mil-
ligrams of Onfi twice per day, to be increased to 20 mil-
ligrams twice per day after 1 week. Onfi was to be given in
the morning and the evening, when Darius was at home, and
his parents were responsible for the proper administration of
the medication.

On July 7, 2014, Stephanie called Wolcott’s office to discuss
Darius’ medication, as he started taking Onfi. Stephanie was
given specific instructions for the dosage of Onfi. On July 21,
Gregory reported to Wolcott’s office that Stephanie misread the
dosage instructions for Onfi and administered the drug at 10
milligrams twice per day for 2 weeks instead of 1 week.

On July 31, 2014, Stephanie called Wolcott’s office with
concerns about discontinuing Lamictal. Shonerd discussed the
correct dosages with Stephanie; the prescribed dosage of Onfi
at that time was to be 10 milligrams in the morning and 20
milligrams at bedtime. Stephanie reported to Shonerd that she
was administering 15 milligrams, instead of 10 milligrams, of
Onfi in the morning and 20 milligrams, as directed, at bedtime.
Shonerd’s notes indicate that Stephanie said she increased the
dose of Onfi in the morning because she felt Darius needed
an extra 5 milligrams of Onfi to compensate for the decrease
in Lamictal.

Stephanie became concerned with Darius’ behavior while
taking Onfi, as she observed that he would not speak, eat, walk,
or feed himself and that he would merely stare at the wall. She
communicated her concerns with Wolcott 1 week after Darius
started taking Onfi, and Darius was brought in for a followup
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appointment on August 12, 2014. Stephanie indicated in a call
to Wolcott’s office on September 5 that she wanted to take
Darius off of his medications because of the effect they were
having on him.

Darius was admitted to the 